a 
emg 
Ls 2a 


POST CONVENTION ISSUE 


Lac 


‘Practitioners’ Journar 








Vou. VIII 





arker metalicaes President (Plate) 
= The Status of Water Carriers Under the New Legislation 
EThe President’s Address 








5 The Eleventh’ Annual Convention and Its Work . 

= A Message From Our New President 

t Applicants Admitted As Qualified To Practice Before the Interstate Commerce 

Commission (Tabulation) 
Report of ‘the Secretary and Executive Secretary 
Report of the Treasurer 
Supplemental Report of Memorials Committee 
— H. Henderson Dead 
ersonal 

| Transportation Act. of 1940 Distributed To Members 
+1939-40 Membership Directory Distributed .. 
“Rail Transportation 
Railroad Retirement Act and Related Activities... 
ie rent Terminal Railway. Switching Case 

y 00 





ISSYBSSSSVX 


» Water Transportation .......... Th ai ie 
S Wage and Hour Administration 
» Bituminous Coal Act of 1937 and Related Activities 


» “Table of Legislation—-76th Congress 
| United States Supreme Court. Action 
|» Meetings of Regional Chapters 
/ Application ‘for Membership, (Blank Form) 











Published Monthly—Ercept July and August 
By The 
ASSOCIATION OF 
INTERSTATE COMMERCE COMMISSION 
PRACTITIONERS 


2218 I. C, O. Building, Washington, D. ©, 
To Non-Members: Price Per Copy 60 Cents; Per Year $6.00. 








Association of 
Interstate Commerce Commission 
Practitioners 


Oraanizep OctoBer 24, 1929 
Name Cuancep Septremper 7; 1939. 


“To promote the proper administration of the Interstate 
Commerce Act and related Acts, to uphold the honor of 
practice before the Interstate Commerce Commission, and 
to encourage cordial intercourse among the practitioners.” 


OFFICERS 1940-41 


President and Chairman Executive Committee : 

PARKER: MCCOLLESTER 2.500 icsicccsssscsssnccicerseerntneande y~25 Broadway, New York, N.Y. © 
Vice Presidents 

WILLIAM A, COLE ooo co csctssccasesssjstcemspnrunsitrtsenaesnestieaas aed Orth Station, Boston, Mass. 

143 Liberty St., New York, N. Y. 

1740 Broad Street Station Blidg., Philadelphia, Pa. 

-dupnsgeavacni rave Building, Pittsburgh, Pa. 

scvenasiunsennststrcingels O, Box 985, Charlotte, N.C. 

Woodward Building, Birmingham, Ala. 

112 South Upper St.; Lexington, Ky. 

If South LaSalle: St., Chicago, Ill. 

Chamber of Commerce, Duluth, Minn. 

Arcade Building, St. Louis, Mo. 

211 Gamp St., New. Orleans, La. 

115 East 9th St., Pt, Worth, Texas 

806. Patterson Building, Denver, Colo. 

The Dalles, Oregon 

608 White Building, Seattle, Washington 

Chamber of Commerce, Los Angeles, Calif. 


140 Cedar Street, New York, N. Y. 


Investment Building, Washington, D. C. 


Executive Secretary 
2218 |. C. C. Building, Washington, D. C. 

















I. Cc. C. 
PRACTITIONERS’ 
JOURNAL 


Vou. VIII OctToBEr, 1940 














Published Monthly—Eczcept July and August 
BY THE 
ASSOCIATION OF 
INTERSTATE COMMERCE COMMISSION 
PRACTITIONERS 
EDITED AND MANAGED BY THE BoarpD or EprtTors 


Warren H. WaGNeER Editor-in-Chief 
Investment Building, Washington, D. C. 
SaRAH F’. MCDONOUGB.............ccsscsscsssesssssessesceesesseescerseseeeeee Managing Editor 


2218 I. C. C. Building, Washington, D. C. 
R. GRANVILLE CurRRY Water Transportation Editor 
Southern Building, Washington, D. C. 
Rail Transportation Editor 
Southern Building, Washington, D. C. 
CHar.LEs B. HEINEMANN, JR Motor Transportation Editor 
McLachlen Building, Washington, D. C. 
CLARENCE A. MILLER Legislation and U. 8S. Supreme Court Editor 
1120 Tower Building, Washington, D. C. 


Cited: 8 I. C. C. P. Journal —— 
INDEXING SERVICES 


C. C. H. Legal Periodical Digest 
Current Legal Thought Index to Legal Periodicals 








SUBSCRIPTION PRICE TO NON-MEMBERS 
Per Year $6.00 Per Copy 60 Cents. 








Printed at Federalsburg, Maryland. 
Editorial and Business Office — 2218 |.C.C. Building, Washington, D.C. 


The publication of signed articles, notes or reviews 
in this JouRNAL implies no adoption by this Associa- 
tion of the views therein expressed. 














I. C.C. PRACTITIONERS’ JOURNAL 





Association of 
Interstate Commerce Commission 
Practitioners 


COMMITTEE CHAIRMEN 
Executive Committee 


The President, Secretary and Treasurer are members ex-officio of the Executive 
Committee. All Regional Vice-Presidents are also members of this committee. 
List of names of Vice-Presidents for current year will be found on inside front cover 
page. 


(To be announced later) 





SPECIAL COMMITTEES 


Revision of the Interstate Commerce Commission’s Rules of Practice 
Witsur La Roe, Jr., Chairman. .................00000000- Investment Building, Washington, D. C. 





























ParKER McCo tester, President 





Our President 


Parker McCollester was born in Detroit, Michigan, September 5, 
1890. He graduated from Phillips Exeter Academy in the Class of 
1908, from Tufts College where he received a degree of A.B. in 1911, 
and from Harvard University with a degree of LL.B. in 1914. 


After his graduation from Harvard, Mr. McCollester began the 
practice of law in Boston, Massachusetts with the firm of Brandeis, Dun- 
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General Solicitor until 1926, except during the World War when he 
was in the service. Since 1926 Mr. McCollester has been a member of 
the firm of Lord, Day & Lord. 
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the Association of the Bar of the City of New York. He has served on 
various committees with the different Bar Associations mentioned. Since 
the inception of the Association of I. C. C. Practitioners, Mr. MeCollester 
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the Committee on Procedure, and the New York Regional Committee 
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Mr. McCollester is co-author with Frank J. Clark of ‘‘ Federal Regu- 
lation of Motor Carriers,’’ which was published in 1935. 
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The Status of Water Carriers Under 
the New Legislation* 


By Hon. Cuester C. THOMPSON, 
President, Inland Waterways Corporation 


No doubt you have noted, with no little apprehension the subject 
I have been requested to diseuss—‘‘The Status of Water Carriers under 
the New Legislation.’’ An interesting subject indeed, but one which 
requires some speculation. 

I purposely emphasized the words ‘‘status’’ and ‘‘new’’ legisla- 
tion, in order that our minds may be focused directly upon the subject 
to be considered. 

The word ‘‘status’’ as used here, undoubtedly means the state of 
being, or the position in which water carriers may be found, or the part 
or place such carriers will have in the National Transportation System 
under this new legislation. 

The new legislation referred to, as you, of course, are aware is the 
new regulation, particularly that imposed upon water carriers, con- 
tained in the Transportation Act of 1940, which has just been enacted 
into law. 

Therefore, in addressing this Association whose members are so 
well versed in commerce law and matters pertaining to transportation, 
I feel rather bold in attempting to deal with this very important ques- 
tion. 

I say that because it seems necessary that I stand before you in the 
position of a prophet, attempting to forecast conditions that will exist 
in the future, when the Transportation Act of 1940, particularly Part 
III thereof, shall have been properly interpreted and applied; and the 
effect or the results thereof emerge from the process of transition, through 
which water carriers must pass from present day conditions. 

Hoping that at least some of you have not already decided that 
my comment on this matter cannot be taken too seriously, I hasten to 
assure you that my education did not include a course in crystal gazing 
and I do not claim to be a prophet. 

At the moment, I think it is safe to say that no one knows just what 
effect this new legislation will have upon water carriers. 

On the other hand, I think it is also safe to express my opinion 
at this time, that under the Transportation Act of 1940, all carriers, 
shippers and consignees and the Nation as a whole may look forward 
with optimism to a new day in transportation history, when this Nation 
will be equipped with a transportation system adequate to meet the 
needs of commerce and of the national defense, rendering efficient and 
economical services at reasonable rates; and with all modes of trans- 
portation impartially regulated so that the inherent advantages of each 


will be preserved in accordance with the policy of Congress as declared 
in the new act. 


* Address delivered at Eleventh Annual Convention of the Association of Inter- 


state 5 aaa Commission Practitioners, Palmer House, Chicago, Illinois, October 
10, 1940. 
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I am very deeply impressed with the declaration of policy which 
Congress put into this law, and I look forward with confidence that the 
Interstate Commerce Commission in administering the law will ably 
bear the burden of the great responsibility placed upon it to carry out 
that declaration of policy. In this the Commission will unquestionably 
look to you for assistance and rely in no small degree upon the integrity 
and ability of the members of this Association. 

The great burden of the responsibility will be upon the Commission, 
nevertheless, there is a great responsibility imposed upon you and me 
and everyone interested in transportation, to assist the Commission in 
every way possible to carry out the spirit of that policy. 

If the law itself proves to be inadequate or it develops that the 
Commission is still without sufficient powers, I am confident that we may 
expect amendments or modifications which will make it possible to estab- 
lish and maintain that policy. 

And as regards the status of water carriers, after the transitory 
period of readjustment has passed; and the actual effect of the results 
of this new legislation become apparent—I do not hesitate to assert that 
the position of those carriers will not have diminshed in its importance. 

The principal provision of this new legislation affecting water 
earriers is, of course, the regulation of rates on strictly water borne 
commerce. However, in providing for such regulation, it is very sig- 
nificant that Congress did not see fit to include in the law several of 
these things that had been advocated, which if included would be in- 
jurious to transportation by water. 

No material change is made in the so-called rate making rule. Also 
the long-and-short haul clause of the fourth section of the Interstate 
Commerce Act is still intact except for the elimination of the equi- 
distant clause. No tolls are provided for the use of improved waterways 
= the law does not discontinue the operations of the Federal Barge 

ines. 

These facts just mentioned considered together with the declara- 
tion of policy indicate very clearly the intention on the part of Con- 
gress that the advantages to the public of transportation by water shall 
be preserved. 

Transportation by water has always been a vital element in the 
development of our country, and because of the inherent economy therein 
and the unlimited capacity thereof, water transportation will always be 
vital to the needs of our country and water carriers will take their 
place along with railroads, motor carriers and other modes of trans- 
portation and be a very important and essential part of the National 
Transportation System. 

No doubt the railroads will be the ‘‘backbone’’ of the system, but 
in the interest of the public generally, a ‘‘backbone”’ is not sufficient, 
and although water and other modes of transportation might be con- 
sidered supplementary agencies, nevertheless, they will always be of 
vital importance to a complete system, which is adequate, efficient and 
economical. 

With due respect to my many railroad friends and being mindful 
of the great importance of the railroads and that they are necessary 
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in the public interest, I do not admit that they are the only ‘‘indispen- 
sable agency’’; and I feel sure no one interested in our transportation 
problem will deny that never again will the railroads have a monopoly 
of transportation such as they enjoyed some years ago. 

The development in recent years, particularly the revival and de- 
velopment of transportation by water on our inland streams and the 
fact that it has grown to such proportions that this law which we are 
discussing has been enacted—not only for the purpose of regulating it, 
but also for the purpose of preserving the inherent advantages thereof— 
is conclusive proof of its importance to the needs of commerce and 
national defense. 

The natural advantages of water transportation lie of course in 
ihe low costs thereof and thus the economies to be derived therefrom, 
and also the practically unlimited capacity of the waterways and their 
adaptability to the handling of commodities in large volume. 

I doubt that there is anyone here that does not know that from the 
standpoint of costs of service transportation on the Great Lakes at least 
compares with the most economical transportation in the world, and we 
are all aware of the vast amount of traffic handled on those Lakes. 

Also, the large volume of traffic which has been handled for years by 
coastwise and intercoastal steamship lines at rates much lower than all- 
rail rates is proof of the inherent economy and capacity of that kind of 
transportation by water. 

Naturally, on account of my position, I am most interested in and 
more familiar with transportation by barge on our inland rivers, and I 
am sure that I am talking to a group of people here who are broad 
minded enough to pardon me if I indulge in a few statements which may 
seem to be a little personal. 

In dealing with transportation by water, which is to be regulated 
under this new legislation, mention of the Inland Waterways Corpora- 
tion, which operates the Federal Barge Lines can hardly be avoided. 

I say that because it was this Corporation and its predecessor the 
Inland & Coastwise Waterways Services which pioneered and blazed 
the trail, so to speak, and is still working toward the revival and devel- 
opment of barge line transportation, which development has progressed 
so rapidly that it is the principal reason why this new legislation was 
enacted. 

The Federal Barge Lines, which was created by Congress and 
started operations in 1918, by setting, in the results of its operations, an 
example to others, is unquestionably responsible for the fact that today 
a number of other carriers are performing both common and contract 
services on these rivers and private barge operations have also increased 
to large proportions. 

I have been told and I believe it to be a fact that the amount of 
traffic handled by barge lines on the rivers today is greater than that 
handled at the peak of river transportation prior to the advent of the 
railroads. 

And the traffic handled by these barge lines is not confined to traffic 
which originates and terminates at points on the rivers. 
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More than 53 per cent of the Federal Barge Lines total tonnage 
moves to or from interior points via joint through barge and rail routes 
serving more than half of the United States and which apply roughly 
speaking to a large majority of the cities and towns located in the 
central part of the country between the Rocky Mountains on the West 
and Atlantic Ocean and Hudson River on the East. 

In addition, another 20 or 25 per eent of the Federal Barge Lines 
total traffic is handled via joint all-water routes in connection with 
coastwise and intercoastal steamship lines serving the Atlantic and the 
Pacifie Coast ports. 

I have mentioned these facts in order to make it clear to you what 
a vast territory is affected by water transportation on the rivers; and 
to use the fact, that somewhat less than 25 per cent of the traffic origi- 
nates and terminates at the river ports, in order to show you how im- 
portant river transportation is to the Nation as a whole; and that the 
benefits to be derived from the economies therein do not accrue only to 
the points located on or closely adjacent to the waterways. 

As I have pointed out, the natural advantage in transportation by 
water is principally the economy therein. 

In connection with the proceedings in I. C. C. Docket 26712 in- 
volving barge and rail joint rates, which is now pending before the 
Commission, a very efficient Cost Analyst was employed who made, and 
submitted to the Commission in that case, a study of the costs of the 
Federal Barge Lines. 

In presenting that cost study to the Commission, this man testified 
to the fact that he had been given a free hand, and that his only in- 
structions were to arrive at impartial and fair conclusions. 

When that study was made the Federal Barge Lines was in the 
laboratory stage of development—that is, it was and still is making ex- 
periments with new types of towboats, barges, terminals and freight 
handling devices, in harmony with the duties imposed upon it in the 
Inland Waterways Corporation Act. 

However, in spite of that fact, the result of that study shows that 
the line-haul costs of the Federal Barge Lines in transporting the traffic 
= it handles average very close to the one and one-half mills per ton 
mile. 

Of course, because of the meanderings of the channel, the distance 
via river is greater than that via rail between the separate ports, how- 
ever, an actual check determined that the weighted average amount of 
cireuity in the water versus rail distances between the ports was 65 
per cent, and taking 165 per cent of the ton-mile cost I just named, 
produces slightly less than 2.5 mills as the cost of line-haul transporta- 
tion by barge which compares with the per ton-mile cost of rail trans- 
portation, averaging I am informed close to 10 mills. 

Of course, it is true that the barge lines’ terminal costs are higher 
than rail terminal costs, and on that portion of the barge lines’ traffic 
which must be transferred from barge to car or vice versa and switched 
to industries not located on the waterfront, some of the savings in the 
line-haul costs are offset, however, these terminal costs do not begin to 
offset entirely the great amount of economy especially where long hauls 
are involved. 
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And now referring again to the amount of traffic handled on these 
rivers and the capacity of these waterways—like the Great Lakes, their 
capacity is practically unlimited. In anticipation of increased demands 
on our services, the Federal Barge Lines is now having constructed 15 
new 2700 ton barges to add to its fleet of 276 barges which it now has in 
service. 

When we consider the vast amount of traffic now being handled on 
the Great Lakes, the coastwise and intercoastal routes and the inland 
streams, some idea of the importance of water carriers can be visualized. 

The important position which they occupy, particularly in times like 
the present when the country is engaged in a vast program for National 
Defense, is obvious and that they are an essential part of the transporta- 
tion system cannot be questioned. 

It will be recalled that the revival of transportation on the inland 
waterways was during the first World War, and came about after the 
rail carriers had been severely criticized by the Interstate Commerce 
Commission in its Annual Reports to Congress for not being able in 
periods of recovery from depressions and business expansions to keep 
pace with the development in other industries. 

The situation was so acute at times that in its Annual Report to 
Congress in 1918, and I believe again in 1923, the Commission recom- 
mended to Congress the revival of inland waterway transportation. 

Since 1923, our railroads have made wonderful strides in what 
they call ‘‘The improvement in the art of railroading’’. 

They have increased the number of gross ton miles handled per 
freight train hour by more than 40 per cent. 

As an indication of the wonderful improvement which the rail- 
carriers have accomplished in their services—in 1922 there was the 
biggest and most serious car shortage or congestion of traffic that this 
country has ever experienced, but ten years later in 1932, the railroads 
handled practically the same amount of net ton miles of traffic with no 
serious car shortage at all, although their total car supply, or the 
number of cars on the line, in 1932 was about a half a million less than 
it was in 1922. 

I wish to make it very clear that I am mindful of the fact that our 
railroad friends are doing a good job, and I am indeed glad of it. 

However, practically all of the improvements have been in the 
handling of freight ‘‘in trains’’. The railroads have paid a great deal 
of attention to that, but I fear that in doing so they have not paid 
proper attention to their car supply. 

They have not yet gotten over the depression and in spite of the 
improvements in their services, it appears that history will repeat itself 
and the railroads will again be found to be inadequate. 

They seem to have overlooked, or probably have been unable on 
account of the depression to properly consider the fact that in the trans- 
portation of a carload shipment the car used only spends about one-tenth 
of the time in a train, and it appears quite certain that the number of 
freight cars on the line at the present time is far below the necessary 


number in consideration of the prospects of traffic for the immediate 
future. 
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Right now, there is considerable evidence of a strain on the Nation’s 
freight car supply, a most serious situation in view of the state of affairs 
existing in the World today. 

And so, it is because of this and because of the inherent economy 
in and the capacity of water carriers that I have gone on record here 
without hesitation as being absolutely sure of the important part or the 
important status of water carriers under the new Transportation Act. 

That the importance of their position will not diminish is evident 
from the fact that under regulation of at least 75 per cent of its traffic, 
the Federal Barge Lines has in the past continued to operate and expand 
its business. 

I think one of the great benefits to water carriers that will result 
from this new legislation is the fact that they should no longer be con- 
sidered as outlaws in the transportation system. 

The Federal Barge Lines joint barge and rail traffic which amounts 
to more than 53 per cent of its total has always been regulated, also since 
1933 the Shipping Board and Maritime Commission has regulated its 
business handled in connection with coastwise and intercoastal steam- 
ship lines. 

Less than 25 per cent of the Federal Barge Lines’ business has 
been free from regulation, yet because of that it has been looked upon 
by many as an outlaw indulging in cut-throat competitive practices in 
the making of its rates and so forth. 

That has been true in spite of the fact that even on its port to port 
business that was free from regulation, it has been the policy to treat 
such traffic largely as if it was regulated and make its rates on a 
recognized basis, which was known to the public and to publish such 
rates in tariffs even though such tariffs were not required to be filed with 
the Interstate Commerce Commission. 

Therefore, this so-called new legislation will not impose any great 
hardship on the Federal Barge Lines or the other common carrier 
barge lines, who have observed this same policy: and, probably because 
of this new law which brings under regulation all of the business being 
handled by the common carrier lines, this stigma of being somewhat of a 
stepchild in the transportation industry may be removed. 

It is unquestionably true that most of the serious concern on the 
part of railroads and other carriers and their desire that water carriers 

be regulated was due to the operations of the so-called contract barge 
lines and the uncertainty as to their rates, also to the fact that these 
contract carriers largely confine their operations to the handling of 
freight in large volume from and to waterside facilities and are thus 
able to give very low rates to certain industries owning such facilities 
and in a position to avoid much of the expensive terminal operations 
which must be covered by the rates of the common carriers. 

As you no doubt are aware nothing in this new law applies to the 
transportation by water of commodities in bulk where the cargo space 
of the vessel is used for the transportation of not more than three of 
such commodities. And, the Act also provides that where more than 
one vessel is handled as a unit, for example, in tows such as are operated 
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on the Mississippi River, the unit or tow will be considered to be the 
vessel. 

On first thought it would appear that this provision of the Act 
would leave a loop-hole for cut-throat competition and discriminating 
practices by water carriers as between persons and localities and give to 
such carriers an advantage in competition for the transportation of 
bulk commodities. 

However, in my opinion, this is not true for if such prejudice or 
tacit rebating developed or resulted from a water carrier transporting 
part of its bulk tonnage in tows or vessels with other commodities and 
part in special tows, I feel sure the Interstate Commerce Commission 
could and undoubtedly would, under other provisions of the Act, remove 
this condition by the exercise of its broad administrative powers. 

Also, exempt from regulation is the transportation of oil or other 
liquid cargo in tank vessels designed for the transportation thereof. 
This obviously is in accord with the policy of exempting generally the 
hauling of bulk commodities. 

Congress undoubtedly provided these exemptions in the law for the 
fundamental reason that the transportation by water of such bulk com- 
modities and liquids is performed to some extent in private equipment 
owned and operated by the owners of these commodities, and the ques- 
tion as to the constitutionality of regulating such carriage and also for 
the purpose of permitting common and contract carriers generally to 
transport such commodities for competitors of such private concerns 
led the Congress to decide to provide for these exemptions in the new 
law. 

There are some who cry that this regulation will prove itself ruinous 
to water carriers. I am not in accord with that trend of thought. If 
history is properly recorded, the same ery was raised in 1887 when the 
railroads were subjected to similar regulations, but the railroads there- 
after experienced their greatest era of prosperity. 

The same hue and cry was raised in 1935, when the motor carrier 
act came into being, but the trucks today are flourishing and undoubt- 
edly are on a sounder foundation financially. 

Also, and most important, I am not one of those who believe that 
era of American domestic development has drawn to a close. On the 
contrary this era has just begun. 

With vast undeveloped sections abounding in natural wealth, a 
progressive Nation of 130,000,000 people cannot become stagnated. 

The statistics covering railway transportation issued by the Inter- 
state Commerce Commission will show that in spite of the peaks and 
valleys the net ton miles of traffic handled by the rail carriers has always 
shown an upward trend. 

After every depression period, when so-called prosperity returns 
and business expands the net ton miles of traffic handled has always 
risen to a higher peak than ever before. 

In this Nation of ours, where the development of natural resources 
has hardly amounted to more than scratching the surface and with a 
population of only 45 per square mile compared to more than 250 
per square mile in many foreign countries aud where the standard of 
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living is continually being elevated, there is now and will be much traffic 
to be handled, and a great need for all modes of transportation. 

It is a National Transportation System adequate for the future 
needs of such a Nation that Congress undoubtedly had in mind in 
writing into this new law its declaration of policy. 

There are many who have been alarmed about this new legislation 
and the effect thereof on water carriers because they contend the Inter- 
state Commerce Commission is pro-railroad and they fear that in ad- 
ministering this law the Comission may not be entirely fair to water 
carriers. 

I have absolutely no such feeling of alarm or such fears whatever. 

The regulation of water carriers is not new to the Commission, that 
august body in the exercise of the powers and duties conferred and 
imposed upon it by pre-existing legislation has through the years inter- 
mittently acquainted itself with the problems and needs of water carriers 
particularly those on the inland rivers. 

So fair and impartial have been its administrations with respect to 
joint barge and rail transportation that of a long line of important cases 
involving barge lines on the one hand and the rail lines on the other, to 
my knowledge only one of its decisions has ever been appealed from to 
the Courts of the United States as permitted by law. 

This is indeed a pleasing commentary on the actions of that tribunal, 
and should be an encouraging prospect for those engaged or who may 
hereafter seek to engage in the business of water transportation in inter- 
state commerce, whether it be by river, sea or lake. 

There will, of course, result some confusion in the early administra- 
tion of the new law, as is always the case in the application and con- 
struction of a new statute conferring broad powers in an administrative 
body, and at the same time laying down the basic law under which those 
administrative powers are to function. 

This is clearly demonstrated by the fact that the act to regulate 
commerce during the 53 years of its existence has been amended on 
numerous occasions enlarging or modifying its provisions to meet ex- 
igencies or situations found to exist and which were unforeseen or 
unforeseeable at the time of the original enactment. 

Be this as it may, it should give no cause for alarm. A study of the 
new act with particular reference to that portion dealing with the regu- 
lation of strictly water borne commerce, shows that the drafters of this 
piece of legislation were for the most part intimately acquainted with 
water transportation and the conditions surrounding its operations and 
ramifications. 

Accordingly, the act has been artfully drafted and no great diffi- 
culty should arise in its interpretation by those primarily interested 
in its application. 

In conclusion, let me reiterate that I harbor no fears for the future 
of water carriers. I have visions of a growing and better America, an 
expanding future in which all forms of transportation shall prosper 
and demonstrate their usefulness in our economic scheme of things to 
the end that this great Nation of ours may be best served in times of 
peace and particularly in times of national peril. 








The President’s Address * 
By Wiceur LaRog, Jr. 


First, a cordial word of welcome to Chairman Eastman and to 
Commissioner Aitchison. We have come to look upon Commissioner 
Aitchison as quite indispensable at our conventions. We have come to 
honor him and respect him as the godfather of our organization. And 
we are particularly glad to have Chairman Eastman with us, not only 
because of his outstanding leadership in the field of interstate commerce, 
but because, if it be the prerogative of administrative leadership to be 
hardboiled, Chairman Eastman has demonstrated to the whole world 
that it is possible to be an outstanding administrative leader and still 
have a kindly administration of a great office. He has proved that 
statesmanship and kindliness can be happily combined. 

Second, I would have you pay special attention to the luncheon this 
noon. I am told that the Committee is being almost overwhelmed with 
more than four hundred applications. Chairman Eastman will speak. 
Any of you who miss this luncheon will really be sorry. 

This afternoon we are going to have a very important program, 
beginning at two o’clock. Luther Walter will deliver an address en- 
titled, ‘‘ A Look Forward,’’ and when Luther speaks it is always worth- 
while to listen. 

Just a word of optimism, if I may, because not only are we in good 
financial condition as an Association, in that we have a very comfortable 
bank balance, but our membership is at its peak—2,135 members, and 
at least two more added this morning. Our highly competent Execu- 
tive Secretary will no doubt berate me for disclosing our excellent finan- 
cial condition, for she always is fearful of a raid on our treasury. Per- 
haps I can square myself with her by saying that it is largely her very 
competent administration of the office of Executive Secretary that is 
responsible for the happy state of our treasury and for the generally 
healthy condition of our Association. 

May I confess, however, that personally this is an hour of disap- 
pointment. I have lain awake nights for some time trying to decide 
whether, in view of the state of the nation, I should seek a second term. 
(Laughter) After very careful consideration of this matter, and in 
view of the chaotic condition of the field of interstate commerce, I de- 
cided to seek another term, only to be advised by our Executive Secre- 
tary that under the provisions of our Constitution, no president may 
succeed himself. I therefore have no alternative but to relinquish the 
office and turn it over to a successor, in spite of the state of the nation. 
(Laughter) 

This has been our first year under the new Constitution adopted at 
San Francisco. That new Constitution was more radical than you may 
think. It was an important forward step in the direction of democracy. 
Our Association had grown up more or less like Topsy, and there was 
a little clique, located perhaps mostly in Washington, who were pretty 
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mucu in control of the Association. The new Constitution broadened 
things out by requiring that our standing committees each should have 
sixteen members, one from each of the sixteen geographical areas of 
the United States, and while those committees, scattered in that way 
all over the United States, have proved somewhat clumsy, the results 
produced have been of high quality, and on the whole the thing has been 
a success. I think you will all agree with me that a democracy that 
works a bit clumsily is to be preferred to a dictatorship that works effi- 
ciently, and I feel that the new scheme of things under our new Consti- 
tution has abundantly justified itself. 

Then, too, a very happy development during the past year which 
has greatly increased interest in our Association has been the formation 
of successful new chapters. As you all know, we now have thriving 
chapters in San Francisco, the Twin Cities, Chicago, Pittsburgh, New 
York and Washington, and others are contemplating following suit. 

An unfortunate aspect of this phase of our Association is that there 
are sO many parts of the United States where there are not sufficient 
members to organize a chapter. For example, in the whole state of 
South Dakota there are only six members; in the whole state of Missis- 
sippi there are only three members; in the combined states of Vermont 
and New Hampshire there are only eight members. If we had an Asso- 
ciation in Nevada, it would consist of the Honorable John F. Shaughn- 
essy and James T. Boyd because they are the only members in that state; 
and if we had an Association in Wyoming we should be still worse off 
because L. W. Mitchell, of Cheyenne, is our only member in that state. 

However, our chapters have proved to be a great step forward in 
the funetioning of our organization and they have helped to sustain a 
live interest in our activities. 

In my brief remarks at the organization of the New York Chapter, 
I laid stress on the fact that we are not primarily a social organization, 
but that we are primarily a service and educational organization. Some- 
times we don’t stop to realize that we are practicing in what is probably 
the most important of all the specialized fields of law in this country. 
It is a perfectly tremendous field and the developments from day to day 
are so important and in a sense so kaleidoscopic that it taxes the best 
that is in us to keep up with the procession. Even those of us who con- 
sider ourselves fairly expert in this field find that we have to keep our- 
selves on our toes every minute lest we fall behind. Our Association 
helps to keep the members on their toes, to keep them abreast of the 
times. Our JOURNAL is an up-to-the-minute chronicle of recent events 
and of principles recently declared. 

I am astounded sometimes when I think how many changes are 
taking place before our very eyes. We have seen the regulation of motor 
carriers come on. We have now seen the regulation of water carriers 
come on. We now see the Interstate Commerce Commission taking very 
seriously the revolutionary concept of quantity rates, a tremendous new 
departure. We have seen the advent of the forwarder. I want to tell 
you that we must be wide awake if we are to keep up with the procession 
and maintain ourselves in a position where we can be helpful to the 
Commission and advise our clients as they should be advised. 
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May I mention two special items of service rendered by our mem- 
bers during the past year? There has been a universal demand for some 
sort of a manual of practice and procedure to put in the hands of all 
of our members, especially the newer ones, some manual that would help 
them understand, for example, how to prepare a complaint and how to 
conduct themselves at a hearing. That difficult job was undertaken by 
Walter McFarland, one of the best qualified in our membership for that 
particular task, and just yesterday I received from him the draft of a 
very excellent manual which we hope to place in the hands of our entire 
membership as soon as we can integrate it with the new law and new 
Rules of Practice. 

I suppose you are all familiar with the fact that Federal regulations 
of the different administrative agencies in Washington are published in 
the Federal Register and also that we now have the rather formidable 
Code of Federal Regulations, consisting of fourteen volumes. In those 
fourteen volumes, with supplement, down to the end of 1938, I believe, 
you will find the regulations of all the Federal administrative agencies, 
including the Interstate Commerce Commission. They have attempted 
in arranging the Code to get related subjects in the same volume, and 
so you will find that Volume XIV of the Code includes between its 
covers the Interstate Commerce Commission and Wild Life. (Laughter) 
If you want to know about safety regulations, or explosives regulations, 
or water carrier regulations, you will find what you want in those 
volumes, but it goes only as far as the end of 1938. After that you have 
the painful task of consulting the numerous issues of Federal Register. 
To go through that for two years is quite a job. 

Clarence Miller has performed a notable service in going through 
the Interstate Commerce part of the Code and the Federal Register 
since the end. of 1938, and he has made an index and a guide to the 
whole thing which he will carry down to December 31, 1940. Imme- 
diately thereafter the result of Mr. Miller’s valuable work will be placed 
in your hands by our Association, free of charge, for Clarence, with his 
usual generosity, has donated it to us. 

Those things just serve to illustrate the quality of service that 
we are rendering to our members. They also illustrate the self-sacrifice 
which our members are willing to make to help the Association and its 
members along. 

Now just a word about the background of regulation. I have been 
concerned, as I know you all have, about a tendency which I have ob- 
served in Washington to impair the independence of our administrative 
agencies. The Interstate Commerce Commission has not been altogether 
free from that attempt to bring this administrative agency under an 
Executive Department of the Government where it does not belong. I 
need not remind you of what has happened to the National Bituminous 
Coal Commission, only a short time ago an independent agency, and 
now a mere branch of the Department of the Interior. Nor need I 
remind you what was the status of the Shipping Board when it was 4 
part of the Department of Commerce and when all Shipping Board 
orders, if you please, were signed ‘‘ Daniel C. Roper.’’ 
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Now I feel very strongly—and I know you all do—that admini- 
strative agencies like the Interstate Commerce Commission should be 
responsible to no one but Congress, that they should be free and inde- 
pendent of the Executive control; and that they should be permitted to 
operate without even a suggestion of politics. 

I am deeply concerned about a trend which I think I observe in 
Washington in the direction of what I may term the crusading agency, 
the administrative agency which is on fire with the zeal for the accom- 
plishment of some social objective. A young examiner with a flaming 
zeal is sent out on the road to try a case. He is accompanied by a lawyer 
with an equally flaming zeal. And I sometimes wonder what chance 
the accused has before such a pair. I wonder what kind of a fair hear- 
ing is granted under those circumstances. I need not rely wholly upon 
my own viewpoint, because the Court of Appeals for the Seventh Circuit 
in the Inland Steel case used language like this: ‘‘The record before us 
is an illustration of the danger of combining in one agency the functions 
of prosecutor, judge, jury and executioner.”’ 

I need not say to you that the Interstate Commerce Commission at 
no time in its history has been a crusader. The strength of the Com- 
mission lies in the fact that it has administered the law in a judicial 
and impartial manner. 

Not long ago the Attorney-General’s Committee on Administrative 
Procedure released its monograph on the Interstate Commerce Commis- 
sion, on the whole a commendable document, and on the whole flattering 
to the Interstate Commerce Commission and to its method of operation. 
But there is one part of that monograph to which I take violent excep- 
tion, and that is the suggestion of the Committee that the Interstate 
Commerce Commission has gone too far in the matter of full hearings, 
that it has been too careful to have a hearing of the court-room type. 
The Committee openly suggests that there should be substituted for that 
procedure something in the nature of what the Committee calls ‘‘inves- 
tigative technique’’ and when you analyze that, it means the technique 
employed by committees of Congress. 

Those of us who have been thrown out of Congressional committee 
rooms, those of us who have been told that our witnesses will not be 
heard because the Committee doesn’t desire to hear them, those of us 
who have been told that we may not cross-examine hostile witnesses be- 
fore the Committee because cross-examination is a prerogative of the 
Committee, those of us who have been treated that way before Congres- 
sional committees, hope that the day will never come when the Interstate 
Commerce Commission will substitute for full hearing this so-called in- 
vestigative technique. 

Doubly important is the right kind of judicial procedure on the 
part of the Interstate Commerce Commission, because of the tremendous 
new powers which it enjoys under the recent statute. Sometimes we 
fail to stop and think that the Interstate Commerce Commission almost 
holds life and death power over all the railroads, over all the motor 
trucks, over all the water carriers, and such a tremendous power makes 
doubly necessary great caution as to the methods followed in administer- 
ing the Act. 











I.C. C. PRACTITIONERS’ JOURNAL 





It will be for the Commission in the first place to interpret this new 
law, and what tremendous things will have to be interpreted! 

We have increasing highways paralleling our railroads, water lines 
paralleling our railroads, water lines in competition with motor busses. 
Shall the new Act be interpreted to divide traffic between those groups 
of carriers? And if so, on what basis? Shall it be interpreted to co- 
ordinate those different kinds of carriers; and if so, how? 

The power of interpretation is a tremendous one. As Bishop 
Hoadley has said, ‘‘Who hath the power of interpretation, he is the real 
ruler.’’ And there isn’t any doubt under this new statute that the Inter- 
state Commerce Commission is a real ruler. 

I know we all have the fervent hope that the new Act will be ad- 
ministered in a way to make our railroads strong. I can say from my 
contact with shippers that they are increasingly of the feeling that even 
from their own selfish viewpoint the railroads must be strong and vigo- 
rous. I hope that the Act will be interpreted in such a way as to make 
abundant use of our inland waterways. The good Lord has blessed us 
with a system of waterways which is without parallel in the world, and 
yet it is not used to anything like a maximum of efficiency. 

A few years ago I was in Germany and I was very much impressed 
by the quantity of transportation on the Rhine River. Whereas on the 
Mississippi or the Hudson you meet a commercial boat every hour or so, 
on the Rhine River you meet a commercial boat every three or four 
minutes. That great river vibrates with activity. I am hoping that 
under this new Act our nation may have the benefit of active, vigorous 
and growing water transportation. 

The motor carrier has abundantly justified itself. Possessing a 
flexibility of terminal operation hitherto unknown, it has already found 
its place in the scheme of transportation in this country, but the task of 
fitting the motor carrier in with railroad and steamship service is a 
tremendous one. And I know that we are all thankful that that im- 
possible task is in the hands of an agency that has shown by its ex- 
perience in the Motor Carrier Act that it is not afraid of tackling the 
impossible. 

There is one word of caution I would sound, perhaps one word of 
criticism I would speak, with respect to the functioning of the Interstate 
Commerce Commission: Whenever I criticize the Interstate Commerce 
Commission, Commissioner Aitchison is apt to frown on me and say, 
‘Now, Mr. La Roe, this is not the Board of Parole.’’ I don’t know 
whether you all know that in Washington I am a member of the Parole 
Board. Incidentally, I cannot help but say that it gives me a feeling 
of gratification to hold that potential club over members of the Inter- 
state Commerce Commission by being a member of the Board of Parole 
in the very jurisdiction where they reside. And I cannot help but ob- 
serve that I have received much more favorable decisions from the Inter- 
state Commerce Commission since I was made a member of the Parole 
Board. (Laughter) 

But the word of criticism which I would give, or the suggestion 
which I would make, is this: That the Commission should take more 
seriously the question of findings of fact. There is too much of a ten- 
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dency in writing reports to say, ‘‘ Plaintiff contends this,’’ and ‘‘ Defen- 
dant contends that,’’ and ‘‘ We conclude that.’”’ 

The courts are increasingly of the opinion that the Commission 
should make the basic findings of fact which the law contemplates. We 
practitioners have by no means been free of guilt in this matter. We 
have been writing briefs in which we have neglected to ask for findings 
of fact. In an oral argument not so long ago, Commissioner Aitchison 
picked up the largest brief in the pile before him and asked if it was 
mine, and I plead guilty, and he asked me if I would point out in that 
volume where I had requested findings of fact, and to my chagrin, there 
wasn’t any such request. We practitioners must cooperate better, and 
the Interstate Commerce Commission, I respectfully suggest, should 
cooperate in studying requests for findings of fact if and when made, 
incorporating the necessary findings of fact in the report. 

Just a word in closing about the world background: I suppose 
everyone in the room is at least subconsciously aware of the threats 
that are being made to our civilization. Perhaps some of us are even 
wondering whether we shall be permitted to continue in the work in 
which we are engaged. As I see it, the chief danger confronting the 
world is not war, but rather the tendency to subordinate human rights, 
to count the individual as nothing in a state, to reduce the individual 
citizen to a position of a mere cog in a great super-state machine. Show 
me a part of the world where the state is everything and where the 
individual is a mere cog in a super-state machine, and I will show you a 
part of the world where the judicial process virtually does not exist. 

Now, what has that do with our subject matter here today? I take 
it that it has this bearing on the situation: The Interstate Commerce 
Commission is something more than a regulatory agency. It has done 
something more than administer an act. It has stood for an ideal, and 
that ideal is the rule of law and honest and efficient administration of 
the law. That clever and able columnist, Dorothy Thompson, in one of 
her columns, in pointing out the distinguishing characteristics of our 
American way of life, and to differentiate it from life in middle Europe 
and Asia, made what seems to me to be one of the best summaries that I 
have ever seen. In a very brief paragraph she says that there are three 
points which distinguish America: First, the Christian ethic, with all 
that that implies, including the brotherhood of man; second, the spirit 
7 scientific achievement for the benefit of humanity; third, the rule 
of law. 

It is upon that last that I would comment briefly, the rule of law, 
because as long as we have in the United States the rule of law, we 
need not fear very greatly for our future, and it seems to me that the 
Interstate Commerce Commission in that respect does really stand for 
something ; it stands for the ideal of law made by a self-governing peo- 
ple, of laws efficiently, honestly and impartially administered by an inde- 
pendent agency whose decisions are based solely on its unbiased judg- 
ment. 

It seems to me that we might once more pledge ourselves to the 
carrying out of that ideal, to strive constantly and increasingly toward 
that end, and thus play our own small part in the bringing of sanity 
and stability to a disordered world. Thank you. (Applause) 











Address* 


By Hon. JosepH B. Eastman, 
Chairman, Interstate Commerce Commission 


It is a peculiar pleasure to address men who have so often addressed 
me. Perhaps it might be regarded as a case where the punishment fits 
the crime. But the pleasure goes further than that. Believe it or not, 
the Commission has an affection for those who practice before it, at 
least when they are considered in the aggregate, and as a member of the 
Commission I share that affection. You may think that too often we 
dissemble it by kicking you downstairs, but that is because the law and 
the record so require, and it hurts us as much as it does you. Not only 
that, but whenever we make a practitioner sad, we almost invariably 
make some other practitioner glad, and sooner or later most of you 
have the pleasure of finding yourselves on the side of the law and the 
record. 

The Commission is old and the Association of Practitioners is 
young. For most of its life the Commission and the practitioners had to 
get along without the benefit of an Association, but the Association 
has, I am sure, proved its worth both to us and to you, and its value will 
increase as time goes on. As practitioners, you spend most of your time 
fighting with each other, for that is your business, but you have many 
interests in common, and among them the desire that the Commission 
shall function honestly, intelligently, and effectively, that it shall be 
well equipped from top to bottom, that it shall be protected against 
political and other subversive influences, and that those who practice 
before it shall be held to proper standards of conduct. Collectively, as 
an Association, you can do more than you can as individuals to promote 
such ends, and already you have demonstrated this in action. Naturally 
we welcome such support and aid, and we also welcome your constructive 
criticism of the Commission and hope that you will always be candid 
and will not pull your punches. We try to administer such criticism to 
ourselves, but it is easy to be blind to one’s own defects, and you can 
help to open our eyes. Now and then we may have occasion, in turn, 
to open yours. 

In these days when a large part of the world has gone insane and 
this country has concentrated its thought and power on the task of get- 
ting ready to protect itself, if necessary, against that insanity, the 
Commission and its activities by contrast seem matters of very trifling 
importance. Under such conditions, no address that I can make to you 
will be altogether in tune with the times, for the Commission is still doing 
business along normal lines. The time may come when it will be called 
upon, through the exercise of emergency powers which it now has or 
others which may be given to it, to play a more active part in defense 
measures which have to do with transportation, but as yet that time has 
not arrived, although we are endeavoring to be ready for it. 


; * Delivered at the Eleventh Annual Convention of Interstate Commerce Com- 
mission Practitioners, Luncheon, Palmer House, Chicago, Illinois, October 10, 1940. 
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However, the things that are normal do not in reality lose their 
importance because they are for the time being overshadowed by the 
abnormal, and they may suffer if they are neglected. So I feel no 
hesitation in talking to you about the Commission and its affairs, even 
at a time when your minds may be preoccupied with the foreign war, 
to say nothing of our own political war. For a long time the Interstate 
Commerce Commission was the only important instance of what is called, 
in the parlance of the Federal government, an ‘‘independent establish- 
ment’’ engaged in industrial regulation. Then came the Federal Trade 
Commission, and more recently a flock of other agencies which have put 
the alphabet to some considerable strain. Our Commission, while the 
prototype, is now only one among a number. 

The operations of these agencies cover so vast an amount of ground 
and they play so important a part in the functioning of our industrial 
system that considerable apprehension has arisen in regard to their 
methods of procedure and the way in which they use their power. It has 
been manifested in proposed legislation which has powerful support and 
which would provide a greater opportunity for court review of what 
these agencies do: Whether there is just ground for this apprehension 
I do not know, but I am glad to say that apparently it has not extended 
to the Interstate Commerce Commission, for in the latest drafts of the 
proposed legislation we have been accorded exemption. 

A by-product of this agitation, however, has been the creation of a 
committee of distinguished men, known as the Attorney General’s Com- 
mittee on Administrative Procedure. That committee has undertaken a 
thorough investigation of the organization and procedure of all of the 
independent regulatory establishments, including our own, and we were 
glad to cooperate in that inquiry to the full. We were very fortunate 
in having in our membership a man, namely, Commissioner Aitchison, 
who, as I know you will all agree, is exceptionally well qualified for 
such research. We put him in charge and he functioned magnificently, 
as we knew he would, although the strain which this special and extra 
work put upon him was very great indeed. We were also fortunate in 
the fact that this Association was in existence and able and prepared, 
through committees of the main organization and of its local chapters, 
to present its point of view very effectively to the Attorney General’s 
Committee. 

Thus far we are not at all sorry that this investigation was under- 
taken. The detailed examination of our own affairs which it has com- 
pelled us to make brought to light various matters which had been 
overlooked and which deserved attention. How we shall fare when the 
Committee makes its report we do not, of course, know. All that I can 
say is that we have received very courteous consideration and have been 
given ample opportunity to present our views. We feel confident that, 
although we may not agree with all that is said in the report, it will 
contain valuable suggestions with respect to the conduct of our work 
from which we shall profit. 

Two matters do, I think, merit comment in this brief talk. In the 
course of the inquiry the idea was given some currency that in our work, 
and particularly in what were termed our general investigations, we 
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make unnecessary use of procedure like that employed in court litigation, 
and could with advantage dispense in many cases with public hearings 
or conduct them after the manner of a Congressional committee and 
without the usual opportunity for cross-examination. We think we 
know that this idea is not sound. Where the law requires a public 
hearing and our decision must be based on the record there made, we 
are profoundly convinced that the rights of conflicting interests cannot 
be adequately protected unless they are given full opportunity to present 
pertinent evidence and also to subject the evidence of others to the test 
of cross-examination. We agree that in the making of rules and regula- 
tions, where the law does not require a public hearing, the method of 
informal investigation and conference can be properly employed, and 
we do employ it. But even in such cases, we believe that where an im- 
portant difference of opinion develops which cannot be reconciled in con- 
ference, there is no better or wiser course to pursue than to bring that 
issue out into the open and have it threshed out in normal fashion in a 
public hearing and, if need be, argued before the Commission. Such 
hearings take some time, but they are a most effective safety valve, they 
are also a safeguard against arbitrary action, and, even more important, 
they are a very vital part of the democratic process. 

The second thing which I wish to speak about is what I regard as 
our weakest spot, and it is one that has given us much concern. The 
Commission is criticised, and very pertinently, because of the long time 
which it has taken to decide many of its cases. These delays have not 
been caused by sloth or indifference, and I am sure that you recognize 
that fact. Looking back over an experience of more than 20 years, I 
would place the chief causes of such delay as has occurred, in the order 
of their importance, about like this: 

(1) The sudden development within a short period, usually be- 
cause of new legislation, of a great flood of cases for the prompt handling 
of which our existing staff is inadequate. This happened after the 
passage of the Transportation Act, 1920, and also after the passage of 
the Motor Carrier Act, 1935. 

(2) The time required in obtaining the appropriation necessary to 
augment our staff for the handling of such accessions of work and in 
recruiting the new force under civil service regulations after the ap- 
propriation has been obtained. 

(3) Congestion of such eases after they have got by the staff and 
have reached a division of the Commission for decision. 

(4) The length of time required by public hearings in proceed- 
ings of great territorial scope in which a multitude of parties are inter- 
ested. 

(5) The time sometimes taken by the Commission in reaching 
decisions and reframing reports, as a body of eleven men where sharply 
divergent views develop. 

These causes of delay mostly present problems for the Commission 
in the conduct of its internal affairs. We have struggled with them to 
the best of our ability, and with some degree of success, for quite a 
number of short-cuts or improvements in procedure have been developed 
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and put into effect. We are keeping up the struggle and expect to 
find other means of improvement. With respect to congestion which has 
at times occurred after cases reach the bottle-neck stage of final decision, 
we hoped to find relief in legislation which we recommended and which 
would have given us authority to make a more extensive use of individual 
commissioners and of boards of employees for initial decisions. Un- 
fortunately this recommendation was not followed, and in the Trans- 
portation Act of 1940 the situation in this respect is made a little worse 
that it was before. 

You can, no doubt, help us in securing the necessary appropriations 
for our staff, but it is in connection with the delays that are caused by 
hearings which have no adequate terminal facilities that I particularly 
appeal for your help. The opportunities for keeping such hearings 
within more reasonable bounds have by no means been exhausted. Pre- 
trial conferences have had good results in the Federal courts. They 
present more difficulties in our proceedings, but with perseverance and 
the cooperation of the practitioners we can, I believe, make more exten- 
sive use of them to much advantage. The same may be said of the ex- 
change of exhibits prior to the hearing date. The practitioners have been 
unduly hesitant about agreeing to such an exchange. In some cases that 
I know of it has very greatly reduced the time consumed by the hearing. 
Cross-examination is often carried to unnecessary and useless lengths, 
and testimony goes into matters which are of very doubtful pertinency. 
There is, in short, a field in connection with the conduct of our hearings 
where this Association can bring its collective and creative intelligence 
to bear with much benefit to all concerned. The Commission will do 
the same, but it is peculiarly a field where we must have your cooper- 
ation and constructive help in order to secure the best results. 

In evidence of your desire to cooperate in this way, I recall that 
in the annual address of your then president, Elmer A. Smith, before 
your annual meeting of 1936 in Washington, he pointed out that there 
were some things which could be done to ‘‘enable the Commission to 
work more effectively and more promptly.’’ Study of the subject, he 
suggested, could well be made by the Association’s committee on pro- 
eedure. That committee has, I fear, been hampered in acting on that 
suggestion by reason of the fact that its membership, in order to be 
representative, has been made up of practitioners scattered throughout 
the country with little or no opportunity to meet in conference. Ap- 
parently they have had to concern themselves largely with various pro- 
posals of changes in some of our rules of practice relating to details of 
little fundamental importance, and these have been the subject of cor- 
respondence among the members as a result of which the chairman 
presumably endeavors to state the aggregate of individual views. The 
result is a sort of Gallup poll and not the product of a group mind which 
— through the give-and-take of opinions expressed across the 
table. 

An improvement in this approach to the problem is made possible, 
I believe, through the development of your regional organization. I have 
understood that your Washington chapter has some sort of a committee 
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on procedure, which would probably give us some suggestions concerning wi 
our work and organization, but so far nothing definite has come to my ap 
attention. I was also interested to see that your New York chapter sent wh 
a communication to the Attorney General’s Committee when the Com- or 
mission’s procedure was being considered. These were steps in the 
right direction. I hope that your regional chapters will be encouraged de 
to carry this work much further by committee study or round-table dis- m 
cussions. The Commission will, you may be sure, receive suggestions he 
from such sources most sympathetically and with expectation of mutual ha 
benefit. bu 
I turn, now, to another subject. Last month the Transportation m¢ 
Act of 1940, popularly known as S. 2009, was approved by the Presi- ca 
dent. Its most important provisions are to be found in the new Part po 
ITI of the Interstate Commerce Act, which materially extends our juris- th 
diction over water carriers. This brings the water carriers, or rather th 
many of them, under what the Supreme Court has called the ‘‘ fostering pe 
guardianship and control of the Commission’’ along with the railroads Pi 
and the motor carriers, and subject to a new declaration by Congress of re 
a national transportation policy which states as the end to be achieved th 
‘fair and impartial regulation of all modes of transportation.’’ The 
Commission has no greater desire than to be scrupulously faithful to la 
that declaration of policy. be 
As in the case of any new Act of this character, all manner of di 
questions will arise in regard to the precise construction and application th 
of many of its provisions, and already such questions are being pro- be 
pounded. Obviously we cannot undertake to answer these questions, C 
where conflicting interests are involved, before we have heard what they a 
may wish to say. Possibly, however, I can allay apprehensions which 
some may entertain. kt 
The important regulatory provisions of Part III do not become = 
effective in any event until January 1, 1941, and we have authority to le 
postpone their effective dates, if we believe that the public interest so “ 
demands, and even until as late a day as April 1, 1942. Specifically, the x 
prohibition against engaging in transportation without a certificate or s! 
permit, as the case may be, will have no force and effect until at least te 
January 1, 1941. A water carrier subject to the prohibition and which | 
is in operation on the effective date may nevertheless continue in oper- , 
ation thereafter without the requisite certificate or permit,, provided it | 
files an application therefor some time within the 120 days which follow . 
the date. We shall give full instructions in regard to the filing of ap- P 
plications before the date arrives. There will clearly be ample time for * 
filing within the specified period. d 
The statute provides for numerous exemptions, and for that reason . 
or for others water carriers may be in doubt as to whether a certificate y 
or permit will be required for all or some part of their operations. They . 
will be able to protect all rights, however, by including such doubtful ” 
operations within their applications and without any prejudice to a f 
contention that for those operations no certificate or permit can law- te 


fully be required. It will also be possible, if we follow our precedents 
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with respect to motor carriers, and I have no doubt that we shall, to 
apply for a certificate or a permit in the alternative, dependent on 
whether the Commission ultimately finds the applicant to be a common 
or a contract carrier. 

The water carriers need have no fear that the Commission will reach 
decisions arbitrarily upon any important question of construction or 
interpretation of the law without giving them an opportunity to be 
heard, or that it will impose rules and regulations upon them which they 
have had no prior chance to consider. The Commission does not do 
business that way. As I have already indicated, the criticism which is 
more often voiced is that we go too far in the other direction. The water 
carriers may also be assured that they will be fully protected against 
possible loss of rights while troublesome questions are being decided, and 
that they will be given ample time to conform to any new rules or regula- 
tions before they are made effective. The unusually liberal provisions 
permitting extensions of the effective dates of the regulatory sections of 
Part III are evidence that Congress had no intention of crowding 
regulation unduly on the water carriers. This does not mean, however, 
that we shall be dilatory with respect to any of these matters. 

Perhaps the most important part of the new Act, next to the regu- 
lation of water carriers, is the provision for the creation of a temporary 
board for transportation research. The questions which this board is 
directed to investigate are of basic importance, and if impartial men of 
the necessary experience and ability are appointed, as no doubt they will 
be, they should find it possible to do a very valuable piece of work. The 
Commission will, of course, be glad to cooperate with them to the full 
extent of its ability. 

The remainder of the Transportation Act of 1940 consists, as you 
know, of various amendments of Parts I and II of the Interstate Com- 
merce Act. Some of these amendments we welcome. As to others we are 
less enthusiastic, and it may be that their administration will in some 
respects prove difficult and troublesome. I hope, however, that any 
such pessimistic apprehensions will prove unfounded, and certainly we 
shall do everything in our power to avoid unnecessary difficulties and 
to overcome those that may prove unavoidable. 

While it is my belief that the net effect of the new Act will be to 
promote the public interest, and to a very considerable degree, it may 
be that from one point of view this Association, or its individual 
members, are most to be congratulated upon its passage. Certainly it 
promises to add materially to the work of the practitioners. Whether 
or not you will regard yourselves as entitled to such congratulations 
depends, I presume, somewhat upon whether or not you are on a salary 
or a piece-work basis. Resolving all doubts, however, I do congratulate 
you upon this opportunity for more work and emoluments in a good 
cause. We shall look forward to hearing you in argument upon these 
new issues of fact and of law, as well as upon the old. I ean close 
with the expression of no better hope than that our relations for the 
future shall be as pleasant as they have been in the past, and I extend 
to you the good wishes of the entire Commission. 





The Apex Case* 


By James M. Lanptis, 
Dean, Law School of Harvard University. 


Any effort to try either to pin down existing doctrine as to the 
applicability of the Sherman Act to the activities of organized labor or 
to predict the future development of doctrines in that field, requires a 
technique not unlike that employed by the mythical Paul Bunyan 
when he broke all existing records by leaping a mile and a quarter in 
the air, clear across one of the lakes of the North Country. You will 
remember the picture that the lumbermen paint of him on this ocea- 
sion, taking his start some fifteen miles from the banks of the lake, com- 
ing straight through the woods with the speed of an express train, so 
that when he took off at the bank of the lake he cleared not only the 
full mile of water that faced him but, in addition, another quarter mile 
of woodland. You will remember, too, the pithy comment of the cynic 
Easterner on that performance, his lack of surprise, and instead the 
remark : ‘‘ Not so much of a jump considering the start that he gave him- 
self.’’ 

Unfortunately something of this approach must be employed in 
dealing with the recent developments of the Sherman Act, particularly 
its application in the famous, if not the notorious, recent case of Apex 
Hosiery Co. v. Leader. It is, of course, a milestone in the development 
of that Act, but like most legal milestones there is some difference of 
opinion as to whether it points backwards or forwards, to a right fork 
or to one that veers, in the minds of some, dangerously left. 

Directions of this character are meaningless without a point of 
reference and that point can only be the road begun just fifty years ago 
by the passage of the Sherman Act. 

No significant statute ever succeeds in being adopted without some 
encrustation already having taken place upon the bare words chosen to 
express the legislative desire. If the legislative proceedings fail to at- 
tach these meaningful glosses to the statute, the temper of the times 
tends to make more plain what the manner of the application of the 
statute should be to those complex and unforeseen facts that it is cer- 
tain to encounter as soon as it meets the real world of strife and alter- 
cation. 

Obviously, the Sherman Act, if it were applicable to labor unions, 
would have embodied something of the national attitude that in 1890 
characterized the reaction of the American people to the problem posed 
by the growth of organized labor. But unfortunately no such national 
attitude was in 1890 even at the beginning of a process of erystalliza- 
tion. In 1890 organized labor as a national movement was in its swad- 
dling clothes. The public on occasion viewed it with a sympathetic 
eye as it became conscious of the labor movement as a significant social 

* Delivered at Eleventh Annual Convention of the Association of Interstate 
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force in alleviating some of the situations that cried out for remedy. 
On the other hand as dramatic tales of such excesses as characterized 
the Molly Maguires came to the public’s attention, some doubts as to 
labor’s place must have tempered that sympathy. The more speculative 
members of that public must also have realized that the inevitable logic 
of the labor movement called for labor to be increasingly restive with 
regard to the ‘‘No Trespassing’”’ signs with which the feudal industrial 
economy of 1890 had encircled the domain of industrial management. 

Such judicial and sporadic legislative treatment of the problem as 
characterized the beginnings of the industrial era that preceded 1890 
gives the same confused picture. Judges and legislators veered, as the 
publie did, between sympathy and harshness. Liberal decisions such as 
that of Chief Justice Shaw of Massachusetts in Commonwealth v. Hunt 
found their antonyms in the severe repressive utterances of which that 
of Chief Justice Beasley of New Jersey in State v. Donaldson is an 
outstanding example. Legislation easing the severity of the older com- 
mon law doctrines of conspiracy was almost contemporaneous with re- 
pressive statutes such as the famous La Salle Black law of Illinois. 

The Sherman Act was enacted during this era. To argue that 
because no national policy governing labor activities had then developed, 
the purpose of that Act was not to embrace those activities, seems un- 
warranted. Though it was admittedly concerned primarily with the 
growing power of trusts and monopolies to interfere with accustomed 
competitive forces, nothing appears in its language to indicate a clear 
conviction that the fear of that interference could stem only from com- 
binations of capital and not also from organizations of laboring men. 
Instead, its words prescribing every combination and conspiracy in 
restraint of trade would seem calculated to embrace all combinations 
and not merely those of the haves as distinguished from the have-nots. 
Indeed, a good and an honest guess as to the intent of Congress in this 
connection—if there can ever be any such thing as a real Congressional 
intent—would seem to be that by the use of these large and undefined 
words Congress hoped that the courts, by the use of their customary 
powers of exposition, might during the years fill the vacuum that then 
existed and forge some adequate philosophy as to the relationship that 
the federal government should bear towards the many and various 
activities of organized labor. 

If one should ponder in the abstract this language of the Sherman 
Act as applied to combinations of labor and seek therefrom some test 
to distinguish the proscribed from the permitted activities, the natural 
inclination would be to turn to common law precedents to see whether 
they might be used to give that language real meaning. Of course, 
whatever restraints the federal courts could deal with, because of con- 
stitutional limitations, had to concern themselves with interstate as 
distinguished from intrastate commerce. But the technique of distinguish- 
ing between interstate and intrastate commerce, though admittedly diffi- 
cult in the close cases and sometimes metaphysical at best, was familiar 
and could presumably be adapted to this field. The only question re- 
maining would then be whether the particular activity was in restraint 
of trade within the meaning of the statute and hence illegal or whether, 
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despite the fact that it might interfere with normal industrial activity, 
it was nevertheless without the statutory proscription. On this issue 
there was a wealth of common law precedent, some of it bad, it is true, 
and yet malleable enough in its principles to permit judges to reach 
those conclusions that they thought right and wise under all the cireum- 
stances. For the common law in pricking out the allowable area of 
strikes and boycotts and correlated activities had used the old concep- 
tions of conspiracy and restraint of trade—the very terms employed 
by the Sherman Act—to distinguish the lawful and unlawful types. 
Illegality under the common law would follow either from the end 
sought or the means employed by the particular labor combination 
under scrutiny. 

It is surprising as one looks back upon this episode of American 
legal history that some such technique was not employed in dealing 
with combinations of labor under the Sherman Act, especially so, in 
that this very technique was employed in dealing with combinations of 
capital. Decisions twenty and thirty years after the passage of the 
Sherman Act indicate some of the pitfalls that would have attended this 
approach, but nothing in the early decisions which hewed out a differ- 
ent line of departure indicate that these pitfalls were the reasons for 
not introducing into federal law, so far as interstate commerce was 
concerned, the common law conceptions distinguishing lawful from un- 
lawful labor activity. 

These pitfalls might be adverted to now before proceeding to the 
manner in which Sherman Law doctrine evolved. The first of them is 
that the immense area embraced by the conception of interstate com- 
merce might have brought a large volume of labor cases into the federal 
courts. No significant strike fails to restrain interstate commerce in 
the sense of interfering with the normal entry into or transportation of 
goods in interstate commerce. Unless the federal courts were to assume 
substantially complete jurisdiction over labor controversies—a matter 
that we were unprepared for in 1890—some barrier against the flood 
of such eases had to be provided. 

Secondly, that picture was further complicated by the broad language 
of the statute. True, by heroic interpretation, such as became necessary 
years later in dealing with combinations of capital, the all inclusive 
phraseology of the statute could have been whittled down to sizeable 
proportions by the invention of the rule of reason, but when the labor 
eases first hit the courts no such conception was on the court’s horizon. 
In its absence even the simple, peaceful strike might be brought within 
the ban of a statute that supposedly spoke for the liberal, progressive 
consumer rather than the hard-shelled, hard-fisted industrialist. 

A third difficulty in the way of the absorption into the federal law 
of the common law doctrines applied by the state courts to labor combi- 
nations, was the inequality in treatment that would result from the 
three-fold damage clause of the Sherman Act. A restraint punished by 
the state courts, if punishable for the same reason by the federal courts 
because it restrained interstate commerce, would subject the offenders 
to three times the damages that they might otherwise incur. Such a 

treatment, though possibly the logical deduction that should be made 
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from the Sherman Act, certainly would commend itself neither to labor 


oad as a whole nor to that normal American Consumer whose genius had 

we sought expression in the Sherman Act. 

ver 4 How far these considerations actually moved the courts’ conclu- 

on sions in the early cases, it is impossible to say. It is clear, however, that 
f the Court struck out upon a different line than that indicated by com- 

te mon law doctrine. The first time the Supreme Court faced the prob- 


a lem of the applicability of the Sherman Act to labor combinations, it 
y found it convenient to indulge in that justifiable reticence that not in- 


ee frequently characterizes judicial utterance. Though refusing to dis- 
in agree with the lower court which found Eugene Debs’ instigation of 

his men to interfere with the movement of railroad cargoes and trains a 
, violation of the Sherman Act, the Supreme Court affirmed the con- 
0 clusion below but placed the right of the lower court to enjoin that 
— action on the broad and general ground that the United States could 
’ of brook no such obstruction to the passage of interstate commerce or the 
oo carrying of the mails. It is doubtful whether that hesitancy is sig- 
this nificant. Unquestionably shocked by the violence of the Pullman strike 


ff the Court chose to rest its power to deal with such a problem upon broad 
“ol grounds of constitutional authority rather than the narrower base of 


for statutory duty. 
— A decade later, however, the issue of the Sherman Act was pointedly 
- before the court. Hatters in Danbury, Connecticut sought to force col- 
the lective bargaining in their factory and, failing to persuade the man- 
“ agement of the desirability of their proposition, despite the fact that 70 
™ me out of 82 manufacturers in the country had acceded to similar terms, 
see ealled a strike. And then they did more. They persuaded the national 
ry" union of which they were a component part and the American Federa- 
. of tion of Labor with which the national union was affiliated to back their 
ns ° effort with the full economic power that its membership possessed. Mem- 
ae bers of this large organization were urged to refuse to patronize in any 


Alood way any distribution outlet that after warning might continue to handle 
- Danbury hats. Twice the Supreme Court concluded that this combina- 
tion was in violation of the Sherman Act. 





—_ Neither of these two opinions, however,—the first by Chief Justice 
weed Fuller on demurrer to the complaint, the second by Mr. Justice Holmes 
nable after trial,—points out with any exactitude just how this particular com- 
«0d bination fell afoul of the Sherman Act. Emphasis is placed upon the 
, fact that the hats moved in interstate commerce in the sense that after 
sie being manufactured in Connecticut they were shipped and distributed 
— throughout the United States. Emphasis is also accorded the fact that 
— the effort of the defendants was to cripple and destroy the plaintiff’s 
in business unless he acceded to their demands. _ 

oe But if one asks specifically where the illegality stemmed from, 
te there is no clear answer in the opinion of these two justices. Did it 
‘d by stem from the desire to cripple the business? If so, that desire was as 
weeks active in instigating the strike as the boycott. Did it stem from the 
ion objectives of the defendants, in the sense that by unionizing this factory 


i 2 they were taking another important and unlawful step towards union- 


made 
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izing the whole industry? Nothing in the opinion clearly indicates 
that such an objective must be deemed to run counter to the Sherman 
Act. Did it stem from the employment of the boycott in addition to 
the strike? If so, then something peculiarly unlawful derives from the 
employment of the power to refuse to patronize as distinguished from 
the power to refuse to work. A distinction can be made between the 
strike and the boycott. It may be argued that generally a boycott is 
more effective than a strike in crippling a business. Certainly a boy- 
cott, especially if it is of the so-called secondary type brings more per- 
sons into the arena of conflict and for that reason might be adjudged 
unlawful. Also in that it operates at the point of destination of goods 
in interstate commerce rather than like a strike at the point of origin, it 
looks superficially—but only superficially—as if it more directly affects 
interstate commerce than the strike. But none of these distinctions are 
pointed to by the Court, nor is there anything in its two opinions that 
indicates that the illegality of that particular combination stemmed from 
its employment of the boycott as distinguished from the strike. Instead 
the method of approach was to describe the picture as a whole and con- 
demn it as such. 

Of great interest, however, is the fact that neither opinion cites any 
common law authority to buttress the conclusion of the Court—com- 
mon law authority that might show that this type of restraint is un- 
lawful and that therefore, since interstate commerce was involved, the 
restraint also fell within the ban of the Sherman Act. The absence of 
such authority is significant for that absence gives fair warning that the 
test for distinguishing between the labor combinations that are lawful 
or unlawful under the Sherman Act will be devised upon considerations 
that the Court will propose to draw out of that Act, rather than upon 
considerations derivable from general common law doctrine in the labor 
field. 

The World War had come and gone when the Court was next called 
upon to elaborate the position it had taken in the Danbury Hatters’ Case. 
In 1921 the viscissitudes of industrial conflict so far as they affected 
the Duplex Printing Press Company case came to the attention of the 
Supreme Court. The machinists union had succeeded in unionizing three 
of the four manufacturers in this country of newspaper printing 
presses. The fourth, the Duplex Company, refused to be persuaded and 
insisted upon maintaining a wage scale below that prevailing elsewhere. 
It thus threatened the union’s power to maintain its position in the 
other three factories. The union thereupon struck the factory in Michi- 
gan. To make that strike effectual it got machinists in New York to 
refuse to assist in the installation of Duplex presses, truck-drivers to 
refuse to haul them, and encouraged other unionists to withdraw both 
labor and patronage from customers of the Duplex Company. 

The differences between the Duplex and Danbury Hatters cases are 
not great. One can, if one chooses, draw a distinction upon the basis 
that the Duplex boycott was more tightly articulated than the Hatters’ 
boycott, in that the Hatters associated with themselves the members of all 
unions, whereas the machinists used only their membership and that of 
closely related trades. This distinction had been drawn in the state 
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courts, particularly in New York, where the cause of action in the case 
arose. A more significant distinction, however, lay in the fact that sub- 
sequent to the Danbury Hatters’ case the Clayton Act had been passed. 

There were brave words in that statute saying that ‘‘the labor of a 
human being is not a commodity or article of commerce’’ and that noth- 
ing contained in the anti-trust laws shall be construed to forbid mem- 
bers of labor organizations from lawfully carrying out their legiti- 
mate objectives. Some men, such as Gompers, hoped for much from 
that statute. Others, such as Taft, then a professor of law at Yale Uni- 
versity, doubted. The key to that situation lay in the use of the phrase 
“legitimate’’ objectives. Was that an expanding concept or one that 
was simply declaratory of existing doctrine? Had a word such as ‘‘nor- 
mal’’ or ‘‘labor’’ been used to describe the type of objectives that labor 
could pursue instead of the word ‘‘legitimate’’ the answer would have 
been easier. 

Mr. Justice Pitney, speaking for the Court, took Professor Taft’s 
view and thereby reduced those sections of the Clayton Act to sound 
and fury, signifying nothing. But more than this he made plain the 
view that the meaning of the Sherman Act was to be found purely by 
the process of introspection and that common law doctrine as to the 
legality or illegality of particular types of labor activity was immaterial. 
The process of introspection suggested by Mr. Justice Pitney consisted in 
thinking about the nature of restraints of interstate trade, and, if such 
arestraint were found, whether affected by peaceful means or otherwise, 
to condemn it, without regard to the social or anti-social objective that 
the restraint sought to attain. It was thus easy for him to disregard the 
New York distinction between tightly articulated boycotts and the loose, 
broad kind and apply the Danbury Hatters’ doctrine to the facts at bar. 

Mr. Justice Brandeis took a different view, but his opinion, so far 
as our problem is concerned, deals only with the contention that the 
Clayton Act had altered doctrine in that field. His position was that 
the Clayton Act had legalized the use of certain means by employees, 
among them the refusal to patronize, irrespective of the objectives that 
they thereby sought to promote. He reached this conclusion because 
he thought that that Act sought to analogize the American to the British 
treatment of the problem. In protest against the common law doctrine 
that permitted courts to declare illegal combinations of employees be- 
tause they disapproved of the ends they fostered, irrespective of the 
legality or illegality of the means they employed. England had re- 
stricted judicial interference to cases where independently illegal means, 
other than the mere threat to strike or the refusal to patronize, were 
employed, and forbade judicial interference simply upon the ground 
that the objective might be regarded by the Courts as undesirable and 
hence permit them to declare the combination unlawful. But Mr. Jus- 
tiee Brandeis’ interpretation of the Clayton Act found only two other 
supporters on the Court, while the conclusion that it meant little or 
nothing appealed to the remaining six. 








9 1927, find a very similar series of facts, a similar disposition of the 


One can move from the Duplex to the Bedford Cut Stone Case of 
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controversy and little addition to doctrine. The only real mortar to 
be found in that particular piece of building is the suggestion made by 
two dissenting and one concurring Justice—Brandeis, Holmes and 
Stone—that something akin to the rule of reason should be employed to 
distinguish justifiable labor combinations from those that the Sherman 
Act should be interpreted to condemn. That suggestion, grounded 
upon the Standard Oil case, is in essence an attempt to introduce into the 
labor field the older common law doctrine that drew distinctions between 
labor combinations upon the basis of the objectives that they sought to 
attain. It comes, however, too late. Thirty-seven years have passed 
since the adoption of the Sherman Act and Mr. Justice Pitney had 
already, with the consent of the majority of his brethren, explicitly 
closed the door to that approach. 

Thus far the cases considered are those in which both a boycott 
and a strike were involved and in which the boycott, carried on in a 
state other than that where the strike occurred, had as a practical mat- 
ter a greater crippling effect upon the business of the complainant than 
the strike. Was such a boycott an essential ingredient of a Sherman 
Act violation because of its operative effect at the point of destination 
of goods shipped in interstate commerce, or could the Sherman Act 
be violated by restraints which though limited to the point of origin 
effectively prevented goods from ever entering into interstate com- 
merce? 

This question came to a head in three cases that the Court was called 
upon to decide between 1922 and 1925. Miners seem notoriously prone 
to direct action when it comes to industrial conflict. A coal operator 
in the formerly unionized district of Western Arkansas decided that his 
mines would go not only open shop but would give up the practice of 
collective bargaining that theretofore had prevailed in his district. 
His action in this respect was not unusual. A weakness was creeping 
into the union movement in certain sections of the coal industry. The 
competition of mines in strong non-union territory, particularly West 
Virginia, was making itself felt in the union fields and union operators 
handicapped by the union wage and hour scale were losing out in the 
terrific competition for markets that characterized the coal industry. 
The Coronado Coal Company’s decision to go non-union incited a veri- 
table rebellion among its men. They not only struck but resorted to 
pillage, arson and murder to cripple the business of their employer. 
Indeed, the action of employees in the recent sit-down strikes seems 
peaceful when contrasted with the illegal and criminal tactics pursued 
by these miners of Western Arkansas. 

The Company retorted by an action for three-fold damages under 
the Sherman Act. From a verdict and judgment for $745,600 the local 
union appealed to the Supreme Court. That Court upset this judg- 
ment and concluded that the conspiracy shown was not within the reach 
of the Sherman Act. 

There was no doubt but that unlawful means had been used by the 
union and that the effect of those means was to reduce the supply of 
coal going into interstate commerce and that the union knew that this 
would be the effect of its action. There was also no doubt but that the 
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union was conscious of the serious competition that union mines were 
receiving from non-union coal in interstate markets, and that it real- 
ized that reduction or elimination of that competitive pressure was 
essential for maintaining the gains it had already made. But the Court 
viewed the case as one where the primary objective of the union was to 
correct a local labor situation. Following prior ex caihedra announce- 
ments to the effect that coal mining and manufacture were not inter- 
state commerce, even though the coal mined and the goods created were 
later shipped in interstate commerce, it concluded that an obstruction 
to such manufacture or mining, though patently affecting interstate 
commerce, was not a direct restraint upon it and hence not a violation 
of the Sherman Act. The boycott, on the other hand, the Court observed, 
was one of these direct and therefore penal restraints. 

Comment needs hardly to be made upon the essential difficulty of 
trying to judge when a restraint is a direct obstruction of interstate 
commerce and when it is only an indirect one. Restraints are generally 
aimed either at manufacture, at transportation, or at distribution after 
the major processes of transportation have taken place. Was a line to 
be drawn between these different processes or was a restraint of any 
one of them, which would affect the flow of goods in interstate com- 
merce, deemed to violate the Sherman Act? 

Thus far the position of the Court was that a restraint upon distri- 
bution was illegal despite the objectives of those who participated in 
the restraint. With regard to a restraint operating upon transportation, 
such a strike of railroad employees or of interstate truck drivers, it had 
not as yet spoken, but, if ‘‘directness’’ was to be the test, certainly no 
more direct obstruction of interstate commerce could be imagined than 
such activity. As to restraints upon manufacture, knowledge and 
hence legal intent that the restraint would operate to prevent goods 
from entering into interstate commerce, the Court in the first Coronado 
case regarded as insufficient proof of that directness that was essen- 
tial for the Sherman Act. Nor would the addition of highly criminal 
and illegal means suffice to make direct what was otherwise merely 
indirect. 

With regard to restraints upon manufacture, obviously some limit 
had to be imposed upon the federal Jurisdiction, for otherwise almost 
every strike would fall within the purview of the Sherman Act. That 
consequence the Court acutely recognized, when in the second of these 
cases—the Herkert case—it declined to treat as violative of the Sher- 
man Act a strike in a trunk factory, more than 90 per cent of whose 
product was shipped outside the state of manufacture for sale. But in 
disposing of this case the Court took occasion to try and pack some 
further meaning into its litmus test of ‘‘direct.’’ To be a direct obstruc- 
tion to interstate commerce and hence unlawful, the Court said, the 
intent of the conspirators or the necessary effect of their action must be 
somehow to enable them to monopolize the supply of the article, con- 
trol its price or bring about discrimination between its would-be pur- 
chasers. ‘‘Directness,’’ if this be true, is thus a means for distinguish- 
ing between restraints upon manufacture not on the ground of tactics 
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but of objectives. Thus objectives which had been regarded as imma- 
terial to the legality or illegality of a boycott became the prime test as 
to the legality or illegality of a strike. 

When the Coronado case for the second time came to the Supreme 
Court, that court found occasion to apply these general remarks to a 
concrete situation. On the second trial of that case considerable evidence 
was introduced to show that the union involved called the strike because 
of its belief that the union mines were threatened by the flow of this 
particular non-union coal into interstate markets. Freed from the union 
seale these operators could supply a substantial amount of coal to 
purchasers at a lower price and hence were taking away the market 
from union operators and thereby severely challenging the ability of 
the union to hold its existing gains. Thus, because the union had its 
eye primarily upon the interstate markets for coal in order to protect 
existing union territory from non-union competition, rather than being 
primarily concerned with the situation in the particular mines where 
the strike was called, what had been merely an indirect and innocent 
restraint of commerce became a direct and penal restraint. 

This turn of doctrine means that so far as strikes are concerned their 
legality or illegality will depend upon the objectives Courts may find 
to be behind them. The difficulty with such an approach is the assump- 
tion that objectives are both single and simple or if double or triple, 
are then primary and ancillary. Furthermore, this second Coronado 
Case also stated as substantive doctrine the conclusion that an effort to 
unionize an interstate industry was one of the objectives that the 
Sherman Act made illegal. 

Subsequent decisions under the Sherman Act add little to these 
doctrines. If we then try to sum up the situation prior to the Apex Case, 
we can say that restraints on distribution violate the Sherman Act, in- 
dependently of their objective, at least if they seek to affect a situation 
at some other point in another state than that where the restraint is 
active; that restraints upon manufacture do not offend the Sherman Act, 
despite tortious and criminal means employed, unless they have as their 
principal objective the effectuation of monopoly, price-control, price- 
discrimination or the like, even though, as in the effort to unionize an 
industry, such an objective may be sought not for itself but because it is 
essential to the attainment of some one of the normal labor objectives 
such as wages, hours, or collective bargaining. As to restraints upon the 
act of transportation, the Court had had no occasion to comment upon 
them, but if the test of directness is at all a type of test that would 
accord with the common use of language, restraints of this character are 
direct independently of their objective and hence unlawful. 

In the years that passed between the development of this doctrine 
and the Apex Case, the National Labor Relations Act had been upheld 
in a series of decisions. I need not comment upon these cases save to 


observe that the law there evolved tended to destroy distinctions that | 


the Court had earlier erected limiting the conception of interstate com- 
merce to acts of transportation as distinguished from the processes of 
manufacture. Those distinctions, however, were essential to the doctrine 
developed under the Sherman Act. Obviously the undermining of the 
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traditional metaphysics by the Labor Board cases called for a radical 
revision of Sherman Law doctrine. This, despite the protestations of 
the Court in its opinion to the contrary, is what happened in the Apex 
Case. 

The facts of the Apex Case are simple—a violent sit-down strike in a 
hosiery factory in Philadelphia, most of whose product was shipped in 
interstate commerce, accompanied by assaults and destruction of physical 
property, together with a conscious refusal to lift the strike to permit 
completior of contracts calling for the shipment of thousands of pairs 
of hosiery to out-of-state purchasers. The Court that decided the 
Herkert and Coronado cases could not consistently with them have held 
this action to violate the Sherman Act, for the restraint being purely 
upon manufacture, none of that additional intent was present that under 
the doctrine of these cases was necessary for a violation of the Sherman 
Act. Illegality or criminality of tactics, as in the Coronado case, was 
irrelevant, for these factors would not supply the essential intent. But, 
if the effect of the Labor Board cases was to make manufacturing inter- 
state commerce to the same degree that transportation was interstate 
commerce, intent would become immaterial and the restraint involved in 
the Apex Case would then be a direct obstruction upon interstate com- 
merce and hence banned by the Sherman Act. 

This was, in substance, the approach taken by the dissenters led by 
Chief Justice Hughes. The majority, however, retreated from the con- 
sequences that they felt were implicit in the Chief Justice’s view. If his 
approach were to be law, any strike that might cripple railroad operation, 
interstate transport by air or bus would violate the Sherman Act and 
thus that Act would have destroyed the right of railroad, aviation and 
truck employees to strike for even the most normal of purposes. Further- 
more, as regards manufacture, if a line were to be drawn, as the Chief 
Justice seems to suggest between ordinary strikes and those accompanied 
by violence, the federal courts would be called upon to police the major 
portion of American industrial strife with the crude bludgeons provided 
by the Sherman Act. That prospect could scarcely please, especially 
judges still cognizant of the unfavorable judgment of Congress, as con- 
tained in the Norris-La Guardia Act, upon their former administration 
of the same broad field through their equitable injunctive powers. In the 
light of the public reaction to the government by injunction that char- 
acterized the twenties, it was natural to hesitate to assert that the 
slender and tenuous base of the Sherman Act required federal judges 
to assume a similar responsibility to govern industrial strife by indict- 
ment and by the penalty of three-fold damages. 

Mr. Justice Stone led this school of thought. To do so he was re- 
quired in the Apex Case to fashion new doctrine though naturally he 
purports merely to apply old law. Two propositions sum up his ap- 
proach. These two must of necessity be paraphased because the ameni- 
ties of judicial conversation (or the emphasis upon the preservation of 
institutionalism, as my friend Thomas Reed Powell would put it,) re- 
quire judges on occasion to conceal rather than reveal the implications 
of their thought. The first of Mr. Justice Stone’s propositions is that 
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any restraint, whether of capital or labor, to be illegal under the 
Sherman Act, must have as its aim the desire to interfere with the forces 
of free competition in the marketing of goods. This concept of inter- 
ference with free commercial competition is not too clear, but the 
Justice seeks to make it concrete by examples. Thus where the aim is 
one to restrict production, to fix prices, to divide marketing territories, 
to apportion customers or the like, the restraint seeks to interfere with 
commercial competition. But merely preventing substantial interstate 
shipments in order to enforce ordinary labor demands is not such an 
objective. The addition of this further objective of interfering with 
commercial competition, an objective of the general type comprehended 
by the common law conceptions of restraint of trade, is thus the neces- 
sary condition for the application of the Sherman Act. This proposition, 
it will be seen, reintroduces into this branch of labor law common law 
doctrine, an approach that was specifically eschewed by Mr. Justice 
Pitney in 1921. But the common law doctrine introduced by Mr. Justice 
Stone is the common law doctrine of restraint of trade as applied to 
combinations of capital rather than those doctrines of restraint of trade 
and conspiracy developed by the common law to deal with combinations 
of labor. 

The second of Mr. Justice Stone’s propositions breathes life into the 
Clayton Act that twenty years ago Mr. Justice Pitney and Chief Justice 
Taft had substantially read out of existence. Any combination of em- 
ployees, Mr. Justice Stone observes, tends to curtail the competitive 
forces that otherwise are operative in the sale of employees’ services to 
their employers. That type of restraint is obviously designed to raise 
the price of labor, but nevertheless as such it finds specific sanction, if 
not at common law, in the language of the Clayton Act. 

These two propositions easily disposed of the case at bar. Admit- 
ting the existence of a restraint on interstate commerce caused by the 
prevention of manufacture, there was absent any intent on the part of 
the strikers to do otherwise than raise the price of their own product, 
labor—a justifiable objective of combination. 

But though these principles conclude the disposition of the partic- 
ular case, how far can they be said to clear the decks for disposition 
of other controversies? Are the distinctions formerly made between 
restraints upon manufacture, transportation and distribution to be main- 
tained? Is the boycott to be handled different from the strike? Is the 
effort by strike or boycott to unionize an entire industry still to be 
regarded as unlawful? What means can labor employ to prevent price 
competition based upon lower labor costs arising from the lack of union 
wage scales in portions of an industry, or to prevent the introduction 
of competitive materials of a grade cheaper only because of methods of 
manufacture that labor deems deleterious to its interests? What of 
the objective of resisting that technological unemployment that results 
as a consequence of the introduction of more mechanized methods of 
manufacture? And finally, what of the objective of one union seeking 
to destroy another union by pressure brought upon the employers of 
members of the latter union—the so-called jurisdictional strike? 
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Unfortunately the Court is vague on these matters. One point 
seems clear and that is that no distinction will be drawn between re- 
straints merely because one operates only upon manufacture and the 
other on actual transportation. The tests for the legality of a railroad 
strike, for example, will be same under the Sherman Act as those that 
are applicable to a strike in a steel plant. But the other issues still 
remain shrouded save for a hint that the elimination of price competition 
based upon variations in labor costs, falls within the class of objectives 
made justifiable by the Clayton Act. If this be true, despite the ap- 
parent reconciliation affected by Mr. Justice Stone between his principles 
and the earlier cases, nothing really remains of their announced doctrine. 
All of them, the Danbury Hatters’ Case, the Duplex Case, the Bedford 
Cut Stone Case, the Second Coronado Case, had that objective in view. 
If an attempt to control commercial competition between union and non- 
union goods is now legal because that control is for the purpose of effect- 
ing the normal labor objectives of increased wages, improved hours, in- 
creased employment or the preservation and extension of an existing 
system of collective bargaining, a very profound change has taken place. 
To save anything of the former doctrine the Supreme Court will have 
to turn its attention to grounds that may exist for distinguishing the 
collective employment of the refusal to labor from the collective em- 
ployment of the refusal to patronize, or find means to limit in some 
fashion the use of the strike and the boycott by persons only mediately 
and not immediately connected with a particular industrial dispute. 
Adequate rationalization of such distinction is the real crux of labor law, 
for its forces thought to concern itself not with the metaphysics of the 
conception of interstate commerce but with the reality of what economic 
weapons our society will permit labor to use to gain its ends. Thus far 
the Supreme Court has contributed little to our thinking in this field. 
It has decided cases, it is true, involving these issues, but the grounds 
of their decisions have been concealed behind the factitious screens of 
direct and indirect or obscured by legalistic and technical conceptions 
of the nature of interstate commerce. But the Court will now be forced 
to face the realities of economic conflict and thereby fashion more 
realistically the allowable area of collective labor activity. 

It may well be that nothing resembling the former doctrine will 
ultimately be saved, and that the rule that will develop will be that 
labor combinations, irrespective of the means they employ, whether 
strike or boycott, will not be regarded as violating the Sherman Act 
provided that their objective is a normal labor objective. There is much 
in Mr. Justice Stone’s opinion to suggest that such a principle underlies 
his thought. If so the ultimate effect of the Apex decision will actually 
be to read labor unions out of the Sherman Act so far as their activities 
are directed toward the promotion of those ends—the improvement of 
labor conditions—upon which their justification alone can rest. That 
effect would realize the hopes entertained by those sponsors of the ‘‘new 
freedom’’ who in 1915 wrote into the Clayton Act brave but ineffective 
words of encouragement. 

One thing is certain. The announced policies that the Department of 
Justice indicated that it would pursue with regard to labor combinations 
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will call for radical revision. The somewhat jejune summation of those 
policies by Assistant Attorney General Arnold in his famous letter to the 
Secretary of the Central Labor Union of Indianapolis will have to be 
materially modified in the light of the Apex Case. Of the five types 
of illegal labor restraints that Mr. Arnold there sets forth, only one— 
labor participation in price-fixing agreements—seems, since the Apex 
Case, clearly within the ambit of the Sherman Act. The others that are 
described as consisting of ‘‘unreasonable’’ restraints to prevent the use 
of cheaper material, improved equipment, or more efficient methods, to 
compel the hiring of useless and unnecessary labor, to destroy an estab- 
lished and legitimate system of collective bargaining, to enforce systems 
of graft and corruption, may, perhaps, fall within the Sherman Act; 
but, if they do, do so because of incidents that attend these efforts not 
made explicit in Mr. Arnold’s statement of doctrine. Even the most 
vicious of these restraints—that to enforce systems of corruption and 
graft—may operate with the concern of graft alone in mind and with 
no desire or appreciable effect of restricting commercial competition and 
hence not be illegal under the Sherman Act. But, since the Anti- 
Racketeering Act of 1934, there is no need to complain of this result 
for adequate weapons to control this species of corruption are already 
possessed by the Federal Government. 

From a popular standpoint the Apex Case can be considered as a 
very significant victory for organized labor. Of course, it does not 
legalize a violent or a sit-down strike. Indeed the very defendants in 
the Apex Case are now defendants in a tort action in a state court—the 
appropriate tribunal for the adjudication of claims of assault and mali- 
cious destruction of property. But it does mean that the effort to pre- 
cipitate the federal courts into policing the details of industrial strife 
failed and that the forties will not see a resuscitation of many of the 
unfortunate consequences that attended government by injunction in the 
twenties. 

From a legal standpoint the Apex Case means a much more realistic 
effort to deal with the appropriate responsibility that the Sherman Act 
thrusts upon organized labor, for by applying tests to combinations of 
labor akin to those applied to combinations of capital, it has instructed 
both to beware of using their powers to upset the competitive forces that 
otherwise should control prices and profits in our interstate markets. It 
permits, however, men to insist that combination can be employed to 
sell as dearly as the market makes possible the services of human beings. 
What economic weapons that combination may use, it leaves for future 
determination. But the spirit of the older cases is missing. The 
metaphysical tactics which subsumed one type of restraint under the 
concept of ‘‘direct’’ and tossed off another as merely ‘‘indirect’’, the 
artificial distinctions drawn merely because of the locus of the operation 
of the restraint, are to be abandoned. In their place there is beginning 
to arise a technique that will try to relate both labor’s objectives and 
weapons to the positions that they should occupy in a system that legally 
at least, if not economically, insists that competition in price, in quality, 
in service, but not in the degradation of labor, is most likely to assure 
that wide happiness that a free people desires. 














A Look Forward’ 


By LutHer M. WALTER 


For many reasons I have not prepared a speech. That should have 
been done. I recognize the need for careful preparation of what one 
has to say to an association made up of men and women who know what 
is being considered. 

I believe in the Association. There is much that can be done. For 
the past four or five years I have been engaged, at least part time, in 
railroad work, and I have not given much time to practicing before the 
Commission. By the grace of God, by January first I will be free from 
any assignment that will interfere with my engaging in work before the 
Commission. 

I have for some time entertained some ideas about the work of the 
practitioner, the work of the Commission, and the need for coordinated, 
whole-hearted efforts on the part of the membership to see to it that the 
Commission and its work were unimpaired, not subject to interference 
from any source. As long as those who have to pass on our controver- 
sies are free to consult only their own consciences and their own intel- 
lects and to determine the issues upon the facts and their interpreta- 
tion of the law, our rights are secure. But when there come changes, 
and when a man considers what he thinks his decision should be as 
regarded by others than himself, we face a serious danger to our rights. 

Within the last half dozen years we have seen a constantly growing 
sentiment in Washington to make the Interstate Commerce Commis- 
sion, like some of the other bureaus, appendant to a Cabinet or Execu- 
tive position. That effort, dying down at times, has always been im- 
mediately available for recognition. The members of the bar of the 
Commission throughout the country can have an undoubted effective in- 
fluence if it is presented to the members of Congress and the Senate to 
maintain the independence of the Commission. 

It is only on rare occasions that we think we have seen the efforts 
of other than the record and the law to control the action of the Com- 
mission. Only by making it unpopular can it be prevented. The argu- 
ments for democracy, for constitutional methods, for the preservation 
of property rights and indeed of personal rights will be with us right 
along, and we ought at all times to oppose any effort to interfere with 
the Commission. 

There are two definitions of ‘‘politics’’: One is of the lower and less 
noble kind, where personal advantage and partisanship control; on the 
other hand, politics and statesmanship can be regarded as synonymous. 
It is against the first form of politics that I would urge your every effort 
in all of your work so far as the Practitioners’ Association and your indi- 
vidual efforts go. 





* Address delivered at the Eleventh Annual Convention of the Association of 
Interstate Commerce Commission Practitioners, Palmer House, Chicago, Illinois, 
October 10, 1940. 
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We have a new law. The important sections of the Interstate Com- 
merce Act, Part I, have been amended. Part II has been amended and 
a new Part III has been added. 

There are times when, as a practitioner, I have thought there was 
not much more to do, that the business was not immediately ahead, 
and that the prospects were slim. Today I think there is more to be 
done than at any time in the past, and that for members of this Asso- 
ciation and members of the Commission, the opportunities that lie 
ahead are great and inviting. 

To raise the high standard of membership in the Bar has been the 
effort of Commissioner Aitchison, and of other members of the Commis- 
sion and the Association, and there has been a constant improvement. 
Education, experience and contact with each other have developed a 
higher regard for the need to study, to prepare, and to submit to the 
Commission the rights of the parties you represent in such form that 
the Commission will know all there is to be known about the issues 
involved in the particular cases. 

Looking forward to the next few years, assuming that sanity is not 
overcome, I believe that your work will yield you greater returns and 
that you can be of greater help to the Commission than at any time in 
the Commission’s history. 

We are fortunate in living out here where, when we get up of a 
morning, we do not look out to see if there are any empty parachutes 
lying around. The jitters in Washington and along the seaboard have 
apparently destroyed sanity in many minds, although I must confess 
that some of them, I think, have been empty for quite a while. What 
may happen, of course, none of us can tell, but I am one of those who 
believe that there is no war that is going to engulf us; that transporta- 
tion which is essential to every form of industry will continue to oper- 
ate independent of anything except preparation for invasion or defense 
of our country. 

I do not believe that we are going to have a recurrence of what we 
had in 1918 when the Government operated the railroads. I think we 
are going to avoid that even if war should come, because I think it 
will be a long time before war can reach our shores. I am not unmind- 
ful that a lot of us suspect the effort to use the war for purposes wholly 
foreign to any sense of real patriotic interest in our own country. But 
with the new control, the extension of regulation, we will have ample 
opportunity to exercise all that we possess, to encourage us to do our very 
best. 

The Commission’s new plan of separation beyond divisions in the 
individual members of the Commission and in the boards composed of 
the subordinates, I regard as a real improvement. It is going to make 
for much greater diversification in hearings. Many more will proceed 
at the same time and it may be that the Commission will be troubled by 
reason of the inability of you members of the Association to attend to 
the various hearings at the same time. 

But there will be expedition in the determination of issues before 
the Commission. And looking ahead to that, I think it is a most de- 
sirable thing to bring about. 
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One of the surest means of destroying rights is to postpone them 
indefinitely and to have a man’s right to relief continued, continued 
and continued breaks down his interest in his right, brings about a lack 
of respect for the Commission and for the administration of the law 
which is charged with performing it. I think that is going to be one 
of the most desirable of the amendments to the law, that it will work 
out to the great satisfaction of the clients, although it may not work 
out as satisfactorily to you individually as practitioners. After all, 
though, what is best for the client in the end will be better for the prac- 
titioner. 

If we can keep the membership of the Commission and its per- 
sonnel feeling secure, we will have gone a long way in maintaining 
that independence which Congress expected the Commission to enjoy 
uninterruptedly. I regard that as one of the most fundamental in- 
centives to you in considering your duty to the Association. As vacan- 
cies come about, I think you ought not to forget that the individual 
who seeks appointment or reappointment, while important so far as his 
own situation is concerned, must yield to the greater good that is the 
appointment of men who are fit, able, willing, and, above all, inde- 
pendent. 

After more than thirty years at the Commission’s Bar, I have 
come to have not only respect but affection for the institution, and I like 
to think of it as a body composed of men who are superior in their 
qualifications, forethought and independence, and I hope that never 
will it come about that that institution shall become the football of 
executive interference in Washington. 

I particularly deprecate the appeal to partisan blocs or minorities. 
An organized minority can bring into force powers that are difficult to 
meet, and Washington has many of them. One of the great difficulties 
in transportation is the control of the costs of operation. The expense 
for labor is perhaps the most important of all, and until we can get 
effective regulations that bring about not only real and full protection to 
the employee, but protection to the employer against undemocratic and 
violent means, we are not going to control the expenditures of common 
carriers subject to regulation. 

There is no effective regulation today of the costs of labor. Such 
regulation as we have, which provides an Adjustment Board for com- 
plaints by employees, is ineffective. It is a body made up equally of 
representatives of the carriers and the men and frequently it results in 
deadlock, bringing in referees and the choice of those referees is one of 
the weakest spots in that regulation. Men are chosen because of the 
expectancy that they will yield a decision in favor of one particular 
side to the controversy ; and after that decision is made, no opportunity 
whatever is afforded by legal means to test the justice of the decision. 

The men have stated it as a policy that they will not invoke legal 
means to test the legality of the decision of that tribunal; notwith- 
standing the fact that the law gives them every opportunity, as it gives 
shippers, to recover reparations, they do not take advantage of it, but 
take strikes as their means of enforcing their wishes. 
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Until that law is amended so that there is an intelligent decision on 
the question involved as to the reasonableness of compensation of labor 
and equality of labor, we are not going to be free from interference 
constantly being brought in. I don’t know whether we can get any- 
where in securing that. I think that the railroads have been most dere- 
lict. Their labor policy has been entrusted to members of their own 
committees who look to their own interests rather than the interests of 
the industry or to the public they serve. Because, after all, it is the 
passenger and the shipper and the receiver of freight that has to pay 
all the cost. 

I look forward to the time when Congress, independent in its 
action, will provide a tribunal, fair and just, to both parties, but if that 
is not done, we are not going to have in transportation any settled sys- 
tem of control over the labor question. 

I regard that as the most important matter to be controlled by legis- 
lation in the future. 

All of you have your contacts, and after the truth has been spread 
and repeated over and over again, it will find lodgment somewhere. I 
have found a listening ear for the puny efforts I have made to bring 
about some action of that sort, but always in the other ear is the rever- 
beration from the ground as to whether it is going to result in re-elec- 
tion or defeat and until it can be made the popular thing to do, we may 
not expect much in that direction. 

I like to look forward to seeing the Association and all of those who 
are eligible to membership in it engaged in a high calling, appearing 
before a high tribunal where only the truth and the rules laid down by 
Congress will be considered. I think that all of us can contribute the 
greatest good for our country by doing everything in our power to see 
to it that that is brought about. 

I think that looks forward far enough. What little efforts I may 
be able to give I pledge to see that the high standards of the Commission 
and its work are maintained, and that membership on that body shall 
be certain of confidence of all the people. I think that is all, Mr. 
Chairman. (Applause) 
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Helen W. Munsert 
Peter J. Naughton 
Wm. Noorlag 

Earl L. O’Connor 
Raymond C. Otto 
H. R. Park 

H. R. Paul 

I. W. Preetorius 
Lee J. Quasey 
John Andrew Ronan 
Joseph T. Roth 

T. P. Scanlan 
Theodore Schmidt 
A. H. Schwietert 
E. F. Scott 

Floyd F. Shields 
Elmer A. Smith 
Harold E. Spencer 
E. F. Stecher 
Edward F. Stock 
Frederick E. Stout 
Frank W. Sullivan 
W. C. Van Allen 
J. F. Waddell 

P. D. Walsh 
Luther M. Walter 
W. Y. Wildman 
Karl A. Wise 
Charles H. Woods 
H. E. Younggren 
Erle J. Zoll, Jr. 


INDIANA 


John A. Curtin 
A. S. Dolch 

H. A. Hollopeter 
W. L. Jordan 
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IOWA 
Harold E. Davidson 
G. Frank Morris 


KENTUCKY 


Robert W. Brunow 
Cc. H. Meyer 
Arthur M. Stephens 


LOUISIANA 


Clarence E. Becker 
L. D. Chaffee 
J. F. Girault 


MICHIGAN 


Allan Dean 
J. A. Wright 


MINNESOTA 


C. Edward Belanger 
F. S. Keiser 

A. H. Lossow 

J. George Mann 
Herman Mueller 
Warren Newcome 


MISSOURI 


Cc. J. Bindner 
William W. Dalton 
Cc. P. Hoy 

i. F. Cer 

W. E. Rosenbaum 
Nathan S. Sherman 
W. A. Weeks 

R. F. Wood 


NEW YORK 


Leslie Craven 
H. Ignatius 


ILLINOIS 


R. A. Baensch 

E. M. Barber 

Fred H. Benseman 
R. W. Campbell 
Theodore F. Cowgill 
R. De Groote 

R. A. Doster 
Spencer Gibons 
Otis A. Green 

M. O. Hilton 

A. E. Hueneryager 
W. E. Johnson 
Wm. J. Knorst 

E. J. Leger 

A. Lehnert 

O. E. Lougher 
John J. McGovern 


Alfred S. Knowlton 
Parker McCollester 
Fred M. Renshaw 
James A. Shirras 


OHIO 


G. H. Dilla 
R. A. Ellison 
J. J. Kuhner 


OKLAHOMA 
J. S. Babbitt 


PENNSYLVANIA 


J. C. Beck 

A. S. Boden 
Charles Donley 
Joseph F. Eshelman 
W. R. Forbes 
Sterling G. McNees 
Albert A. Mattson 
Guernsey Orcutt 
Arthur Van Meter 


TENNESSEE 
V. Alexander 


WISCONSIN 


J. L. Bowlus 

C. S. Connolly 
John R. Davy 

W. F. Ehmann 

S. L. Foote 

J. R. Hafstrom 
W. F. Kerwin 

A. G. Kocher 

R. J. Laubenstein 
E. R. Spangenberg 
I. W. Whitaker 


NON-MEMBERS 


John Middleton 
George S. Mullins 
L. J. Pursley 

H. E. Roberts 

F. J. Rooney 

W. F. Schnaak 

D. A. Steel 

Carlos P. Taylor 
Carl A. Walberg 


KENTUCKY 
Wm. W. Addis 
MASSACHUSETTS 
James M. Landis 


MISSOURI 


Hon. Chester C. Thompson 





The Eleventh Annual Convention and Its Work 


By Cuarence A. MILLER 


The Eleventh Annual Convention of the Association of Interstate 
Commerce Commission Practitioners was held at the Palmer House, 
Chicago, Illinois, on October 10 and 11, 1940. President Wilbur LaRoe, 
Jr., presided at all sessions of the Convention. 

The Committee on Arrangements, headed by Chairman A. H. 
Schwietert, had done its work so well that there was not a hitch in any 
of the arrangements. The Committee provided a socially enjoyable 
time for all who attended the Convention. Likewise, the program ar- 
ranged by President LaRoe and others provided a professionally profit- 
able time. 


Meeting of the Executive Committee 


The Executive Committee met on October 9 and reviewed the reports 
of the standing committees which were to be submitted to the Conven- 
tion. It made recommendations to the Convention with respect to 
each of these reports. 

The Executive Committee also considered other matters of import- 
ance to the Association and took action thereon. 


Address of Welcome 


The Address of weleome was delivered by Mr. Leverett S. Lyon, 
Chief Executive Officer of the Chicago Association of Commerce. Mr. 
Lyon’s address was extremely cordial in its nature and reflected the 
spirit of hospitality and cordiality which prevailed throughout the Con- 
vention. 


Address by Honorable Chester C. Thompson 


Honorable Chester C. Thompson, President of the Inland Water- 
ways Corporation, with offices at St. Louis, delivered a statesman-like 
and informative address on the subject ‘‘The Status of Water Carriers 
Under the New Legislation.’’ Mr. Thompson’s address is printed else- 
where in this issue of the JouRNAL. 


The President’s Address 


The address of President LaRoe was one of the real highlights of 
the Convention. It was cordially received and he was the recipient of 
congratulations from all sides after it had been concluded. The address 
appears elsewhere in this issue of the JouRNAL. 


Officers Nominated and Elected 


The Committee on Nominations, through Mr. Henry Wolf Biklé, 
Chairman, submitted its report nominating officers for the ensuing year. 


ollie 
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There being no other nominations, the officers were unanimously elected 
the following day. They are as follows: 


President—Parker McCollester (A)* 
Secretary—Milton P. Bauman (B)* 
Treasurer—Charles E. Bell (B) 


Vice-Presidents 
District No. District No. 
2. Edwin H. Burgess (A) 10. R. K. Keas (B) 
4. Charles Donley (B) 12. Ed. P. Byars (B) 
6. A. J. Ribe (B) 14. L. C. Jones (B) 
8. Douglas Smith (A) 16. Harry R. Brashear (B) 


District No. 11 


Lawrence D. Chaffee (B) To succeed A. G. T. Moore—resigned—Term 
expires annual meeting 1941. 


Report of Secretary and Executive Secretary 


The report of Secretary Milton P. Bauman and Executive Secretary 
Sarah F. McDonough was presented. That report, which appears else- 
where in this issue of the JouRNAL, showed the Association to have the 
largest membership in its history. It also gave some indication of the 
broad scope of the services being rendered to the members by the Asso- 
ciation and its very efficient Executive Secretary. The report was re- 
ceived and approved with enthusiasm. 


Report of the Treasurer 


Treasurer Charles E. Bell submitted his report for the period 
August 1, 1939 to September 30, 1940, showing receipts during that 
period of $16,716.33 and disbursements of $13,013.83, and a balance on 
hand of $10,535.08. The report had been audited and certified by a 
certified public accountant. It shows the splendid financial condition of 
the Association. The Association is continuing in its ignorance of ‘‘defi- 
cit financing.”’ 


Report of Executive Committee 


President LaRoe submitted an informal report of the Executive 
Committee. Most of the action taken by that Committee was reported 
to the Convention in connection with the submission of the reports of 
the various standing committees. President LaRoe announced, how- 
ever, that the ‘‘Manual of Practice and Procedure Before the Inter- 
state Commerce Commission,’’ prepared by Walter R. McFarland, 
Chairman of the Committee on Education and Practice, would be 
printed and distributed to the members of the Association. He also re- 


* (A) Indicates Attorney. 
*(B) Indicates Non-lawyer. 
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ported that the Association would print and distribute to its members 
an ‘‘Index-Guide to the Rules and Regulations of the Interstate Com- 
merece Commission’’ now in process of preparation by Clarence A. 
Miller, a past president of the Association. That ‘‘Index-Guide’’ will 
eover all the regulations of the Commission as found in Volume 14 of 
the Code of Federal Regulations, the 1918 Supplement to that Code, 
and the Federal Registers for the years 1939 and 1940. It will be com- 
plete to the end of 1940, and will be printed and distributed in January, 
1941. 


Address of Interstate Commerce Commission Chairman Eastman 


At the Group Luncheon, Chairman Eastman of the Interstate Com- 
merce Commission delivered a cordial, appreciative and informative ad- 
address, which was enthusiastically received. Chairman Eastman was 
given a standing ovation by the more than 400 persons present, both at 
the beginning and at the close of his address—a testimonial of the high 
regard in which he is held by the Practitioners. Chairman Eastman’s 
address is printed in full elsewhere in this issue of the JouRNAL. 

At the Luncheon Meeting Commissioner Clyde B. Aitchison was 
also presented and given a cordial greeting. 


Address by Luther M. Walter 


When the second business session convened the members were 
treated with an address by Mr. Luther M. Walter, a life member of the 
Association, who took for his subject ‘‘A Look Forward.’’ As usual, 
Mr. Walter’s address was farsighted and practical. He, too, was given 
an extended ovation at the close of his address. The address is printed 
in full elsewhere in this issue of the JoURNAL. 


Admission to Practice Before the Interstate Commerce Commission 


The report of the National Committee on Admission to Practice 
Before the Interstate Commerce Commission, as printed at pages 640 and 
641 of the September JouRNAL, was presented and adopted. 

In connection with this report Commissioner Aitchison presented 
data with respect to applicants admitted to practice from September 1, 
1929 to October 4, 1940. He reported that during that period 12,503 
persons had been admitted to practice. Of these 8,422, or 67.4%, were 
members of the bar, and the remainder 4,081, or 32.6%, were non- 
lawyers. His data showed that in 1939 only 2.1% of those admitted to 
practice were non-lawyers, and in 1940 only 3.2% were non-lawyers. 
The complete table submitted by Commissioner Aitchison is printed else- 
where in this issue of the JourNAL. (See page 54.) 


Report of Committee on Education for Practice 


The report of the Committee on Education for Practice, as printed 
at pages 641-642 of the September JourNAL, was adopted. 
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Report of Committee on Membership 


The report of the Committee on Membership, as printed at page 643 
of the September JouRNAL, was received and adopted. The report 
shows that during the year 173 new members have been added to the 
Association’s rolls, and 21 former members were reinstated, bringing 
total membership of the Association to 2,135. 


Report of Committee on Memorials 


The report of the Committee on Memorials, as printed on pages 
643-651 of the September JouRNAL, was adopted by a rising vote, the 
members thus paying a silent tribute to their confreres who have ceased 
their work on this mundane sphere and been called for judgment by the 
Court of Last Resort. To the list there printed was added the name of 
Mr. A. G. Dettmer, Traffic Manager of the Eddy Paper Corporation, 
Three Rivers, Massachusetts, who died since the report was printed. 

In presenting this report President LaRoe pointed out that during 
the past year two past-presidents of the Association have died, namely, 
William H. Chandler and R. C. Fulbright. President LaRoe also 
pointed out that the list contains the names of many of the ‘‘giants’’ 
who have long been appearing before the Bar of the Commission and 
whose advice and counsel will be greatly missed by their former em- 
ployers and clients. (See also Supplemental Report of this committee at 
page 58 of this JOURNAL.) 


Report of Committee on Printing & Publicity 


The report of the Committee on Printing and Publicity as presented 
at page 651 of the September JourNAL, was adopted. 


Report of Board of Editors of Journal 


The report of the Board of Editors of the Interstate Commerce 
Commission Practitioners’ JouRNAL, as printed at page 652 of the Sep- 
tember JOURNAL, was adopted. It was made clear that the membership 
of the Association is appreciative of the JouRNAL, and that its circula- 
tion is steadily increasing. 


Report of Committee on Procedure 


The report of the Committee on Procedure (September JouRNAL, 
pp. 652-656) was the first to cause much discussion or to disclose differ- 
ences of opinion among the members. 

The Committee on Procedure submitted to the Association without 
definite recommendation the proposal that the Association go on record 
in favor of limiting the time within which the Rule V statements might 
be submitted to the carriers to a period of 90 days after service of any 
order of the Commission awarding reparation, and in favor of providing 
that in case of failure to file within the time limit interest on the repar- 
ation award should cease. The Executive Committee had disapproved 
this recommendation, and the action of the Executive Committee was 
unanimously approved by the membership. 
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The Committee on Procedure submitted without recommendation a 
proposal for a change in the Commission’s Rules of Practice so as to 
eliminate the necessity for the signer of a complaint to be an executive 
officer of the corporation unless a power of attorney showing authoriza- 
tion for filing is filed with the Commission. The purpose of the pro- 
posal was to permit traffic managers to sign complaints. The Executive 
Committee disapproved the suggestion and the action of that Committee 
was approved by the Convention. 

The Committee on Procedure requested further time to consider a 
proposal that reply to protests be permitted when a motor carrier de- 
sires to publish rates lower than the minimum prescribed by the Com- 
mission. The Executive Committee approved the suggestion that the 
subject be held for further consideration, and this action was approved 
by the Convention. 

With respect to the ruling of Examiner Disque in I. & S. Dockets 
4762 and 4763 to the effect that it is not necessary for respondents to 
introduce evidence in support of suspended rates until protestants 
have introduced their evidence, it was pointed out that no action was 
necessary by reason of the amendments of the Interstate Commerce Act 
of 1940. 

The Committee on Procedure had commented upon the difficulties 
of getting Committee action, due to the fact that the membership was 
located at 16 different points in the United States. Commissioner 
Eastman had commented on this during his Luncheon Address. The 


consensus of opinion was that there should be no change. The thought 
was expressed that the present procedure is democratic even if clumsy. 


Revision of Interstate Commerce Commission Rules of Practice 


During the course of the consideration of the report of the Com- 
mittee on Procedure, Commissioner Aitchison, on behalf of the Com- 
mission, requested that a special committee of members of the Associa- 
tion be appointed to cooperate with the Commission in its revision of the 
present Rules of Practice. The President of the Association was author- 
ized to appoint a special committee of three members to thus cooperate 
with the Commission. At the same time, appreciation was expressed 
for the invitation of the Commission for this cooperation. 


Report of Committee on Professional Ethics and Grievances 


The report of the Committee on Professional Ethics and Grievances 
as printed on page 657 of the September JourRNAL, was adopted, having 
received the approval of the Executive Committee. 


Association Member Suspended 


Thaxton Richardson, a member of the Association, was suspended 
until such time as he is reinstated to practice before the Commission. 
He is now under suspension from practice before the Commission be- 
eause of unethical conduct. Regret was expressed that the Commission 
had found it necessary to suspend this member from practice. 
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Revision of Constitution and By-Laws 


The report of the special committee on Revision of Constitution and 
By-Laws provoked much discussion. Finally, however, the following 
amendments to the Constitution were adopted: 

1. Making it unnecessary for the Membership Committee to vote 
formally on applications for admissions to membership unless some good 
cause why the applicant should not be admitted appears. 

2. Increasing the cost of life-memberships in the Association from 
$50.00 to $60.00, in view of the increase in dues from $5.00 to $6.00 per 
year. 

3. Substituting the words ‘‘Vice Presidents’’ for ‘‘Directors’’ in 
Article V, Line 7, to correct an obvious error. 

The following amendments to the By-Laws were adopted: 

1. Making it clear that while standing committees of the Associ- 
ation shall annually report in writing to the Executive Committee, the 
chairmen of standing committees may themselves make their reports on 
the floor of the convention. 

2. Requiring the Committee on Nominations to submit its report 
in writing not later than one month before the convening of the Annual 
Meeting so that it may be published in the Association’s JouRNAL pre- 
ceding the Annual Meeting. 

A suggestion that biographical sketches of the nominees for offi- 
cers accompany their nominations was approved although not formally 
incorporated into the By-Laws. 

3. Giving the President the power to fill vacancies on the Execu- 
tive Committee. 

4. Changing the rules with respect to reinstatements so that 
former members may be reinstated upon payment of a full year’s dues 
in advance for the fiscal year in which they are reinstated. The Con- 
stitution and By-Laws, as revised and amended, will be reprinted and 
furnished members of the Association. 


Files of Vice-Presidents 


Vice President R. A. Ellison suggested that the retiring vice-presi- 
dents transmit their files to their successors, at least temporarily, so 


that the new vice-presidents may take up the work where the retiring 
officers leave off. 


Address by Dean Landis 


Consideration of the report of the Committee on Revision of the 
Constitution and By-Laws was interrupted so as to give the membership 
an opportunity of listening to an address by Dean James M. Landis of 
the Law School of Harvard University. 

Dean Landis chose for the subject of his address ‘‘The Apex Case.”’ 
In his address he reviewed the decisions of the Supreme Court of the 
United States in cases involving strikes alleged to be in violation of the 
Sherman Anti-Trust Act, beginning with the Debs Case and ending 
with the Apex Case. The very scholarly address of Dean Landis ap- 
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pealed alike to lawyers and non-lawyers, and he was given an extended 
ovation. The address of Dean Landis is printed elsewhere in this issue 
of the JOURNAL. 


Other Reports Received and Adopted 


The Association received and adopted the reports of the following 
committees, as printed on pages 658-660 of the September JouRNAL. 

1. Special Committee on Legislation. 

2. Special Committee on Administrative Court. 


3. Special Committee on Uniformity of Procedure before Federal 
Administrative Tribunals. 


The Special Committee on the Administrative Court and the Special 
Committee on Administrative Procedure before Federal Administrative 
Tribunals were discharged, and their duties reassigned, in accordance 
with the recommendations of the Committees. 


Practice Before Administrative Bodies by Non-Lawyers 


The report of the Special Committee on Practice before the Regu- 
latory Bodies of States and the Federal Government and on Unauthor- 
ized Practice of the Law, as printed on pages 659-660 of the September 
Journal was adopted. 


At the same time, the Association adopted the following motion, 


which reaffirms its position : 


‘‘The Association opposes any proposal which would limit practice 
before any State or Federal regulatory agency to lawyers only’’. 


Salaries of Interstate Commerce Commissioners 


The Association enthusiastically and unanimously adopted a motion 
directing its Committee on Legislation to urge the Congress to appro- 
priate not less than $12,000 per year as salaries of the Interstate Com- 
merce Commissioners, in order that they may receive at least the salaries 
stipulated in the Interstate Commerce Act. While the Act provides for 
salaries of $12,000 a year, Congress has for a number of years been 
appropriating only $10,000 a year for the payment of these salaries. 


Dinner Dance 


On the evening of October 10, a most enjoyable Dinner and Dance 
were held in the Red Lacquer Room of the Palmer House. This social 
function was well attended, and was the subject of much favorable com- 
ment the following morning. 


Golf Tournament 


The Annual Golf Tournament was held in the afternoon of October 
11, at the Lineolnshire Country Club, and was under the direction of 
Mr. Paul E. Blanchard. 

The tournament was played on course No. 1 of the Club, Friday 
afternoon, by thirty members. The 1940 Practitioners’ champion was 
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W. F. Kerwin of Green Bay, Wisconsin, who shot the long and difficult 
course in even par figures. Mr. Kerwin’s 33 on the home nine is some- 
thing that will probably go into the Practitioners’ records and stay there 
for some years to come. The Practitioners’ cup was awarded to Mr. 
Kerwin. 

The tie between the runners-up, Ernest Stecher of Chicago and I. W. 
Whitaker of Manitowoc, Wisconsin, was resolved in Mr. Whitaker’s favor 
when his name preceded Mr. Stecher’s out of a hat. Mr. Whitaker, as 
runner-up, therefore carried back with him the beautiful radio set do- 
nated by Gunthorp Warren. 

The Committee highly recommends to future tournament committees 
the method of awarding all other prizes (golf balls, sweaters, wind-break- 
ers, ete.) Before the opening play the club professional selected five 
holes and posted them in a sealed envelope on the bulletin board. It 
happened that the selected holes consisted of two par 5’s; 2 par 4’s and 
one par 3. Each player’s score made on those five holes comprised a 
poker hand. The lowest combination of 5’s or 4’s of a kind outranked 
higher combinations of 4’s and 5’s. But when the scores resulted in full 
hands, 3’s of a kind, or two pairs, the high hands won. Thus Mr. Belnap’s 
three 6’s outranked Mr. Schwietert’s three 5’s made out of the same five 
holes. The two 10’s and two 8’s made by one of our distinguished 
guests, outranked all other combinations of two pairs for the last prize 
to be awarded. 

This method of awarding prizes gives the occasional golfer as good a 
chance for the better prizes as the expert. For example, the efforts of 


Mr. Kerwin, the 1940 champion, produced no better poker hand than a 
pair of 5’s. He shot these on the two par 5 holes but by sheer cireum- 


stances he happened to birdie one of the par 4 holes and also the par 3 
hole. 


Committee on Arrangements 


The Committee on Arrangements which did such fine work was 
under the Chairmanship of Mr. A. H. Schwietert. 

The Luncheon Committee was under the Chairmanship of Luther 
M. Walter, who was assisted by Elmer A. Smith, L. J. Quasey, I. W. 
Preetorius, Eldon Martin and Walter McFarland. 

The Dinner Dance Committee was under the Chairmanship of Roy 
V. Craig. He was assisted by Messrs. A. E. Later, W. Y. Wildman, 
Wallace Hughes, C. W. Stadell, Nuel D. Balnap and J. P. Haynes. 

Mr. Paul E. Blanchard, Chairman of the Golf Committee, had the 
assistance of Messrs. J. S. Brown, John S. Burehmore and E. F. Stecher. 

Mr. W. H. Ott was Chairman of the Hotel Committee. He was 
assisted by Messrs. E. F. Scott and P. F. Gault. 

At the conclusion of the Convention a rising vote of thanks was 
unanimously extended to the Committee on Arrangements, as an expres- 
sion of the appreciation which the members had for the fine work of 
the Committee. 


New President Introduced 


The retiring President presented President-Elect Parker MecColles- 
ter, who delivered a brief, informal address. His remarks follow: 





A Message From Our New President * 


By Parker McCouLestTEeR 


I am not going to take your time right now except to state very 
briefly that I deeply appreciate the honor that you have conferred upon 
me by electing me to be President of the Association for the coming 
year. I am sorry that the By-Laws of the Association, or the Consti- 
tution, prevents re-election. We needn’t at least face a third term issue 
here. But I would be glad to face a second term issue with Wilbur 
LaRoe. He has done a grand job for the Association. So far as I am 
concerned, I am not sure that, had the Nominating Committee not acted 
in complete secrecy, not only so far as the Association is concerned, 
but also the candidates, I wouldn’t have protested my nomination. But 
since the secret finally came out that the Nominating Committee had 
proposed me, I feel that whatever my own wishes or demands in other 
directions may be, I ean do nothing but accept for the coming year. 
This is partly because I am extremely grateful for the honor, and partly 
also because I feel that in these times one must do everything that he 
ean to protect and more than to protect, to carry on, everything that 
characterizes the democratic way of life. . 

I accept with considerable qualms, I will confess, because it seems 
to me that the present year is perhaps one of the most serious that the 
Association has confronted since the early days of its organization. At 
least, the duties and obligations which I think will devolve upon the 
Association and upon its officers are of extreme gravity, and I hope that 
I aecept office with due appreciation of the responsibility. 

I feel that that is so for two reasons at least: First, because the 
activities of the Commission will be so greatly expanded by the Trans- 
portation Act of 1940 and the bringing under the regulatory wing of 
the Commission of water earriers. I think that will confront the Com- 
mission and those who practice before it with questions quite as com- 
plicated and as far-reaching as the questions that the Motor Carrier 
Act brought to the Commission and to those practicing before it. 

I feel also the gravity of the occasion because of these terrible 
times through which the world is passing. I perhaps am especially 
weighed down by the thought of what is going on in the world because 
it has hit me pretty hard. Intimate friends have gone under in eatas- 
trophes in Europe, and God knows where the world is going from here. 
sut we must recognize, I think, that the democratic way of life is on 
trial. We cannot blink the fact that we are confronting an era when 
regulation of business by government is the order of the day. When 
the Interstate Commerce Commission was created, in 1887, that concep- 
tion was not new. The conception, however, has broadened and broad- 
ened and broadened. Today we take it for granted, but we are con- 
fronted now with how that regulation of business can be carried on. 


* Remarks upon induction into office of President of the Association of Inter- 
state Commerce Commission Practitioners, at its Eleventh Annual Convention, 
Palmer House, Chicago, Illinois, October 11, 1940. 
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Shall it be carried on in the way in which, (alas, from my point of 
view), many think is the desirable way, by the fiat of dictators? It 
may be the most efficient way. Or shall it be carried on in a democratic 
way with the cumbersomeness that is typical of democracy? We who 
practice before the oldest regulatory body in the United States have, 
I think, a grave responsibility to continue to make the democratic method 
of business regulation work. It is a responsibility which is not alone 
on the Commission, but on us who practice before it. Because if we, 
through our tactics, through the way we handle matters before the 
Commission, cause the regulatory machinery to break down, or, what is 
more serious, if the way the machinery works causes dissatisfaction on 
the part of our clients, or on the part of the public generally, then some 
other method of regulating business will be tried, and I fear what that 
may be. 

So I think that the responsibility confronting us with the very 
enlarged activities of the Commission, the wider field of its authority, 
and with the spirit which is afoot in the world for more efficiency in 
government regulation of business through more direct action than is 
afforded by the method of acting upon evidence and after hearing, is to 
see to it that our method, which I am sure we all believe in, appears to 
the world to work. 

I think one of the serious duties which are before the officers of your 
Association during the coming year is to take every step possible to 
convince the world that the procedure before the Commission does work 
and that it would be disastrous to substitute for the methods of democ- 
racy the methods of dictators. 

I shall do my best to carry out the idea, but it can only be done 
with the cooperation of all the members. That requires a considerable 
amount of generosity, a considerable amount of idealism and broad- 
mindedness. It may involve sometimes sacrificing what may seem to be 
the apparent advantages of a tactical situation in a particular case. But 
we should forego those for ourselves and our clients in order to make the 
machinery as a whole and the system of regulating business in a demo- 
cratic way work. 

I hope that we can increase the membership of the Association dur- 
ing the coming year, and I ask your support in that regard, not because, 
being an Association, we should strive for a larger membership. I 
have little sympathy with the idea of those who set up an organization 
and then try to get members for it simply because it is an organization. 
But I think that we should try to increase our membership because the 
membership in the organization, I am convinced, affords the best way of 
protecting the democratic process before the Interstate Commerce Com- 
mission. 

The system that we are accustomed to ean only work if there is 
mutual confidence between those practicing before the Commission. 
There is nothing that promotes the mutual confidence more than to 
know the other fellow and have him know you. That is something this 
Association provides. It is something which we should endeavor to 
spread to those who practice before the Commission now and who will 
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come in with the access to authority now enjoyed by the Maritime Com- 
mission. 

I hope you will endeavor to bring within the fellowship of this 
organization as many of those as you can who practice before the Com- 
mission, with the idea of doing our best to make the Commission 
procedure work. 


I shall try to carry on the best I can. (The audience rose and ap- 
plauded). 
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Report of the Secretary and Executive Secretary 


In the past the Secretary and Executive Secretary have presented a 
joint report; hence the same custom will be followed this year. 

It is a pleasure to report that the membership is at its peak. When 
the Membership Directory was published on August 31st we reported 
2,135 members. 

The finances of the Association are in excellent condition, as will 
be evidenced by the report of the Treasurer. 

There has been so much legislation before Congress during the 
fiscal year that the Association’s office has been exceptionally active 
supplying information with respect to such legislation to the members. 

Increasing requests have been received from members for data from 
other Government Departments, including the Patent Office, Agriculture 
Department, Maritime Commission and Government Printing Office. It 
has been our endeavor to fill these requests as promptly as possible. 

A large amount of additional work has been done by the office on 
account of the creation of the new Regional Chapters. 

During the year we have been able to send out to our members, 
through the usual courtesy of our good friend, Mr. W. C. Wertenbruch, 
a chart showing the workings of the Interstate Commerce Commission. 
Almost enough copies of the chart were sold to defray the cost of 
planographing, so that we were able to distribute it to our members 
without cost to the Association. 

In addition to the chart, we distributed a Summary of the Trans- 
portation Act of 1940, prepared by Clarence A. Miller, Esquire, a list 
of 173 decisions of the Supreme Court affecting decisions of the Inter- 
state Commerce Commission, by Messrs. McCoy, Reidy and Geary of the 
staff of the Interstate Commerce Commission, the Statement made be- 
fore the Attorney General’s Committee on Administrative Procedure, 
which was made before that committee in behalf of the Association by 
Clarence A. Miller, Esquire, who is Chairman of our Special Committee 
dealing with this subject, a new Directory of Members as of August 31, 
1940, as well as the new Transportation Act of 1940. Mr. Miller has very 
generously offered to let us reprint his recent summary of the Transpor- 
tation Act, and this will be distributed to the membership within the 
next few weeks. 

The various editors of the ICC Practitioners’ Journal have re- 
sponded wholeheartedly to the work in connection with that publication, 
and many letters and comments have been received during the year 
which would seem to indicate that the Journal is becoming increasingly 
valuable to our members. Ten issues of the Journal have been distribu- 
ted to members during 1939-40. 

It is anticipated that the coming year will be a very active one due 
to the regulation of the water carriers and the new rulings, etc., incident 
thereto by the Interstate Commerce Commission. 


Respectfully submitted, 


Minton P. Bauman, Secretary 
SaraH F. McDonovuan, Executive Secretary 
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Report of the Treasurer 
August 1, 1939 to September 30, 1940 


CASH BALANCE, AUGUST 1, 1939 

Hamilton National Bank—Checking Account... $ 2,239.49 

NATIONAL METROPOLITAN BANK 
Savings—Life Membership Account . 987.67 
Savings—Special No. | 1,274.53 
Savings—Special No. 3 1,831.31 

District National Bank—(Restricted) 492.10 

Petty Cash Fund 7.48 $ 6,832.58 


RECEIPTS 
INcOoME—DUES 


3,876.00 
Delinquent Dues Collected—Reinstatements 85.00 $16,291.00 


MONTHLY JOURNAL . 
Subscriptions and Sale of Single Copies .....$ 182.99 
Advertising 15.00 $ 


Interest on Savings Account 

Sale of Reading Lists 

Sale of Outline of A Study Course 
Sale of I. C. C. Charts 

Sale of Code of Ethics 
Miscellaneous 


TOTAL RECEIPTS $16,716.33 
TOTAL CASH ACCOUNTABILITY $23,548.91 


DISBURSEMENTS 
Office Salaries . $ 5,978.50 
Office Expense and Supplies .... hee a 200.7 
Telephone and Telegraph 
Postage and Express 
Stationery and ae 
Surety Bonds ......... pede! 
Audit Expense . 
District of Columbia Unemployment and Fed- 
eral Old Age Benefit Taxes 
District of Columbia Personal Property Tax .... 
Tenth Annual Meeting Expense 
Eleventh Annual Meeting Expense 
Monthly Journal—Printing and Mailing 
Cost of Miscellaneous Publications ...................... 
Cost of I. C. C. Charts 
Miscellaneous 


WRU, CORMAN ouicenccvescsccscnscisscvsennnecnscoes $13,013.83 
CASH BALANCE, SEPTEMBER 30, 1940 ................ $10,535.08 
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REPRESENTED BY: 

Hamilton National Bank—Checking Account .... $ 5,868.58 

NATIONAL METROPOLITAN BANK 
Savings—Life Membership Account 1,007.47 
Savings—Special No. | 1,297.30 
Savings—Special No. 3 1,859.68 

District National Bank—(Restricted) 492.10 

Petty Cash Fund 9.95 $10,535.08 





Respectfully submitted, 
Cuartes E. Bewt, Treasurer. 





Supplemental Report of Memorials Committee 


Since the issuance of our September Journal we have learned of 
the death of two members of the Association. Biographical sketches ap- 
pear below: 


WALTER J. LARRABEE, commerce counsel of the D. L. & W. Railroad 
Company was born in Cincinnati, Ohio, on January 26, 1879. He en- 
tered the service of the D. L. & W. Railroad Company in the signal 
department at Hoboken, N. J., in 1900, transferring to the legal depart- 
ment of that road at New York City in 1909. Mr. Larrabee received his 
legal education in New York Law School and was admitted to the New 
Jersey Bar in 1911. Later he was admitted to practice in the United 
States District Court for the New Jersey District, the United States 
Cireuit Court of Appeals for the Third Circuit, and the United States 
Supreme Court. During the period of Federal control, Mr. Larrabee 
was assistant to the General Solicitor of the D. L. & W. Railroad and 
when Federal control ended, he was appointed commerce counsel, the 
position which he held at the time of his death on February 1, 1940, in 
Newark, N. J. 

He is survived by his mother, Mrs. Georgianna Larrabee, a daughter, 
Dorothy, and a sister, Mrs. Elizabeth Root, all of Newark, N. J. 





Juutius ArtHuUR TELLIER, died suddenly at Little Rock, Arkansas, 
July 16, 1940. He was born in White Creek, N. Y. on August 29, 1878. 
He was educated at Vermont Academy, Brown University and the 
University of Vermont, where he received his A.B. degree in 1902. He 
also graduated from George Washington University with an LL.B. de- 
gree in 1905. Soon after this he went to Arkansas where as special 
assistant to the Attorney General of the United States, he handled many 
important cases involving land titles. From 1929 to 1933, he was special 
assistant to the U. 8S. Attorney for the Eastern District of Arkansas, rep- 
resenting the Government in war risk insurance suits. 

He was a member of the American Bar Association; the Arkansas 
and Little Rock Bar Associations; the Littie Rock Kiwanis Club; the 
Phi Delta Phi legal fraternity, and other groups. 

Mr. Tellier is survived by his wife, Mrs. Grace Wallace Tellier, a son, 
Thomas Harmon Tellier of San Francisco, California; two daughters, 
Mrs. Reed Harris of New York City and Mrs. Frank Richardson of New 
Canaan, Connecticut, and two grandchildren, Sally and Chandler Rich- 
ardson. 

JAMES H. McCann, Chairman. 
10-20-40 
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JOHN H. HENDERSON DEAD 


JUDGE JoHN Hancock HENDERSON, 92, formerly a prominent prac- 
titioner before the Interstate Commerce Commission, died in Orange, 
California on September 30th. 

Judge Henderson was well-known to ICC Practitioners and was a 
member of this Association until the time of his retirement from active 
service a number of years ago. He was chief commerce counsel of the 
Iowa Railroad Commission for twenty-four years. 

He was the first white child born in Warren County, Iowa, and a 
Trustee of Simpson College since 1869. Seventy years ago he was ad- 
mitted to the bar and was elected a district court judge sixteen years 
later in 1886, after serving a year as circuit judge to fill a vacancy. 

He is survived by his widow and three children, Dwight Henderson 
of Spokane, Washington, Mrs. Inez Proudfoot of Wausau, Wisconsin 
and Frank P. Henderson of Indianola, Iowa. 





PERSONAL 


The National Automobile Transporters Association with head- 
quarters in Detroit, Mich., has recently acquired the services of W. I. 
Nokely, as General Manager. Mr. Nokely has been Traffic Manager of 


the Michigan Alkali Company for many years and had his earlier traffic 


experience with the C. & O. Railway. He is a charter member of this 
Association. 





TRANSPORTATION ACT OF 1940 DISTRIBUTED TO MEMBERS 


The Association sent to all members, at the time it was released by 
the Government Printing Office, the new Transportation Act of 1940. 


Additional copies of the Act can be obtained from the Association’s 
office at ten cents a copy. 





1939-40 MEMBERSHIP DIRECTORY DISTRIBUTED 


With the September issue of the Journal we sent to each member 
a copy of our Directory of Members as of August 31, 1940. The total 
number of members indicated by the Directory is 2,135. 

It may be of interest to members to learn that although a very short 
time has elapsed since the Directory was distributed there are 97 mem- 
bers who have changed their addresses on the records of the Association. 





Rail Transportation 


By F. F. Estes, Editor 


National Transportation Board 


The Transportation Act of 1940 provided for the appointment of a 
National Transportation Board, but President Roosevelt is being urged 
to defer appointments until after the National Resources Planning 
Board has completed its study of transportation. The National Resources 
Planning Board has been studying transportation for about a year and 
their study will not be completed until the last of this year. 





Class Rate Investigation, 1939 


In Docket No. 28300, Class Rate Investigation, 1939, and Docket 
No. 28310, Consolidated Freight Classification, the I. C. C. has denied a 
petition filed by the Southeast-Southwest Shippers’ Conference re- 
questing the Commission to modify the scope of the proceedings so as to 
exclude all carload rates regardless of how published and to restrict the 
investigations to less-than-carload rates and ratings. 





Ex Parte 104 — Part Il — Terminal Services 


The I. C. C. on September 27 released a report proposed by Exami- 
ner Frank Weaver in Ex Parte 104, Part Il—Terminal Services (in- 
cluding I. & S. Docket No. 4736—Switching Charges at Decatur, Illi 
nois), in which the Examiner recommends that the Commission’s prior 
report be sustained as to the Staley Manufacturing Company but re- 
versed as to the Mississippi Valley Structural Steel Company. The Ex- 
aminer also recommended that the Wabash Railway Company’s assump- 
tion of taxes and maintenance on industrial tracks used in initial place- 
ment of cars be found to be unlawful since the Wabash is under no 
duty to provide such tracks. The Commission’s original action is found 
in its 55th Supplemental Report, reported at 215 I. C. C., 656. 

Division 3 of the I. C. C. has issued its 61st supplemental report 
and order in Ex Parte No. 104—Part II—Terminal Services, and has 
required the Southern Pacific Company to cease and desist, on or before 
December 12, 1940, from paying allowances to the Medford Corpora- 
tion for performing services in switching cars from and to certain load- 
ing tracks at its Medford, Oregon plant. 

In Ex Parte No. 104, Part 2, Terminal Services, the Interstate Com- 
merece Commission has found that the allowances paid to the Chiloquin 
Lumber Company at its plant at Chiloquin, Oregon by respondent rail 
carriers for switching of interstate traffic not to be excessive. 
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Charges for Protective Service To Perishable Freight 


The Interstate Commerce Commission, speaking through its Chair- 
man, has released report on further hearing in Docket 20769, charges 
for Protective Service to Perishable Freight. The investigation dates 
back to an order of the Commission issued in March 1928 instigating an 
investigation into charges of all common carriers by railroad, subject to 
the Act, applicable under Sections 2, 3, 4 and 5 of the Perishable Pro- 
tective Tariff, for the protection against heat or cold of perishable 
freight. In June, 1936, the Commission entered its report and order in 
the proceeding, a portion of which was vacated in September, 1936 as 
a result of a Court Order which left the charges prescribed by the Com- 
mission applicable over all railroads on the perishable traffic of all ship- 
pers except those petitioners to a Court action to enjoin the application 
of the Commission’s prescribed charges. The Commission then reopened 
that part of the proceeding for further hearing. The report on further 
hearing and accompanying order provides that prior to J anuary 1, 1941 
respondents must cease and desist from collecting charges for services 
performed in connection with the special rules governing the services of 
icing and reicing traffic subject to Section 4 of the Perishable Protective 
Tariff, except that certain charges definitely prescribed in the Commis- 
sion’s order may be lawfully collected. The Commission makes it 
clear, however, that respondents shall not be precluded from establish- 
ing and collecting a just and reasonable charge for any service for 
which a charge is not specifically prescribed by the present order. 





Loading and Unloading Charges at Chicago and St. Louis 


Examiner Trezise, in report upon further hearing of the Commission 
in Docket 27365, Freight Forwarding Investigation, recommends modi- 
fication of the finding in the original report that certain respondents 
violated Sections 2, 3 and 6 of the Interstate Commerce Act by charging 
forwarders less than the cost of the service in loading and unloading 
freight. While the original proceeding primarily involved lawfulness of 
rates, charges, rules, regulations and practices of the rail carriers affect- 
ing the loading and unloading of carload freight of forwarders at re- 
spondents’ freight stations at Chicago and St. Louis, the Commission on 
rehearing broadened the proceeding to embrace the same questions af- 
fecting the loading and unloading of carload freight of shippers other 
than forwarders at respondents’ freight stations at these points. Upon 
the new record the Examiner observes that the imposing of loading 
and unloading charges on the basis of average cost thereof would be 
tantamount to increasing the total charges for a through service, and 
recommends that the Commission find the charges for these services 
when performed in connection with line-haul transportation on which a 
freight revenue is collected do not have the effect of granting unlawful 
concessions to such forwarders, shippers or consignees. 
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Progression In Freight Rate Mileage Scales 


The Bureau of Statistics of the I. C. C. has issued Statement No. 
4031 captioned ‘‘Progression in Freight Rate Mileage Scales.’’ This is 
a revised edition of the study issued in 1937 as Bureau of Statistics 
Statement No. 3719. The rates have been restated to reflect their level 
at the present time, more rate scales have been included, and a refine- 
ment has been introduced in the method of consolidating a number of 
scales into one composite scale. Discussion of the cost of service has 
been eliminated as being a subject which should receive more detailed 
treatment in a separate study. 





Tariffs Filed Subject To Fourth Section Relief 


Referring to the fact that the Transportation Act of 1940 amends 
Section 4(1) of the Interstate Commerce Act so as to provide ‘‘That 
tariffs proposing rates subject to the provisions of this paragraph may 
be filed when application is made to the Commission under the provi- 
sions hereof, and in the event such application is approved, the Commis- 
sion shall permit such tariffs to become effective upon one day’s notice,”’ 
the I. C. C. has issued a notice stating that tariffs and supplements filed 
under that provision should show on the title page thereof a statement 
that they contain rates, fares, or charges that contravene the long-and- 
short-haul (or aggregate-of-intermediate) provision of Section 4, with 
specific reference to the item or page of the tariff or supplement. 





Posting of Tariffs 


The Association of American Railroads and The American Short 
Line Railroad Association on October 16 filed with the I. C. C. a peti- 
tion for modification of the order of October 12, 1915 relating to posting 
of freight or passenger tariffs in stations. The Commission was re- 
quested to amend its order so as to provide that complete files are re- 
quired to be maintained only at certain points. If the petition is 
granted public files will be maintained at the headquarters of the freight 
traffic departments and at points where general offices are maintained by 
each railroad. The Commission was asked to grant a hearing on the 
petition. 





Chesapeake & Ohio Railway Company Construction 


The Chesapeake & Ohio Railway Company has applied to the Inter- 
state Commerce Commission for authority to construct a ten-mile 
branch line in Floyd County, Kentucky, to serve a large area of unde- 
veloped coal and timber resources. 
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Railway Equipment 


Class I railroads in the first nine months of 1940 put in service 52,- 
685 new freight cars. In the same period last year, 14,704 new freight 
cars were put in service. 

Of the total number of new freight cars installed in the first nine 
months of this year, there were 26,528 box, 23,660 coal, 759 flat, 645 
refrigerator, 387 stock and 706 miscellaneous cars. 

The railroads also put in service in the first nine months of this 
year 265 new locomotives, of which 73 were steam and 192 electric and 
Diesel. Installed in the first nine months last year were 202 new locomo- 
tives of which 45 were steam and 157 electric and Diesel. 

New freight cars on order on October 1, 1940, amounted to 16,892 
compared with 18,456 on September 1, 1940, and 23,053 on October 1, 
1939. New cars on order on October 1 this year included 9,423 box, 
7,364 coal, eight stock, and 97 flat cars. 

Class I railroads on October 1 this year also had 215 new locomo- 
tives on order, of which 130 were steam and 85 electric and Diesel. 
On September 1, 1940, there were 179 new locomotives on order, of which 
114 were steam and 65 were electric and Diesel. New locomotives on 


order on October 1, last year, totaled 108, which included 68 steam and 
40 electric and Diesel. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended October 12 totaled 
811,906 cars. This was a decrease of 28,046 cars or 3.3 per cent below 
the corresponding week in 1939 but an increase of 85,764 cars or 11.8 
per cent above the same week in 1938. 

Loading of revenue freight for the week of October 12 was an in- 
crease of 5,920 cars or seven-tenths of one per cent above the preceding 
week, 

Coal loading amounted to 120,310 cars, a decrease of 7,383 cars 
below the preceding week, and a decrease of 45,232 cars below the cor- 
responding week in 1939. 





Railroad Revenues 


Preliminary reports from 88 Class I railroads, representing 82.1 
per cent of total operating revenues, show that those railroads, in Sep- 
tember, 1940, had estimated operating revenues amounting to $311,- 
139,719 compared with $312,821,780 in the same month of 1939, and 
$381,504,682 in the same month of 1930. Operating revenues of those 
roads in September, 1940, were 0.5 per cent below those for Septem- 
ber, 1939, and 18.4 per cent below September, 1930. 

Freight revenues of the 88 Class I railroads in September, 1940, 
amounted to $255,828,526 compared with $256,344,232 in September, 
1939, and $297,282,317 in September, 1930. Freight revenues in Septem- 
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ber, 1940, were 0.2 per cent below the same month of 1939, and 13.9 
per cent below the same month in 1930. 

Passenger revenues in September, 1940, according to these pre- 
liminary reports from 88 Class I railroads, totaled $30,187,694 com- 
pared with $31,464,073 in September, 1939, and $50,133,671 in Septem- 
ber, 1930. For the month of September, 1940, they were 4.1 per cent 
below the same month in 1939, and 39.8 per cent below the same month 
in 1930. 





Operating Statistics of Railroads In First Eight Months 


Net railway operating income of Class I railroads of the United 
States in the first 8 months of 1940 totaled $366,257,827. This com- 
pares with N. O. I. for the first 8 months of 1939 of $269,187,186. This 
represents an increase of $97,070,641 or 36.1 percent for the 1940 period 
over 1939. Gross operating revenues for the first 8 months of 1940 
totaled $2,743,251,822, an increase of 10.6 percent over the 1939 period. 
Operating expenses for the 8 months of 1940 were $2,026,989,779, com- 
pared with $1,890,327,881 for the same period in 1939, or 7.2 percent 
greater. 





Railway Accidents In August 


During the month of August, 1940 steam railway accidents ac- 
counted for a total of 412 persons killed and 2,477 injured. Totals for 
the 8 months ended with August were 3,049 persons killed and 19,083 
injured. During the 8 months of 1939 persons killed totalled 2,841, 
while those injured were 17,707. 





Railway Employees 


Class I steam railways excluding switching and terminal com- 
panies had 1,066,612 employees at the middle of the month of September, 
1940, an increase of 4.49 per cent as compared with the same period in 
1939. Railroad employment at the middle of the month of September, 
1940 was 58.5 per cent of the 1923-1925 average. 





Budd To Coordinate Warehousing 


Ralph Budd, member of the National Defense Advisory Commission 
in charge of the Transportation Division, has announced that a coordi- 
nated warehousing program is being undertaken by the Commission. 

Mr. Budd stated that, under the program, existing warehouse space 
will be used first. Next, existing buildings suitable for warehouse pur- 
poses will be utilized. In emergencies, where private facilities cannot be 
provided, the government may have to undertake construction. 
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The Defense Commission has delegated the coordination of ware- 
housing to the Transportation Division, which will work with the Army 
and Navy, and other government agencies, in warehousing products for 
the defense program. Harry D. Crooks has been appointed as consult- 
ant on warehouse activities by Mr. Budd, and will be in direct charge of 
the work. Mr. Crooks, a resident of Chicago, is president of the Crooks 
Terminal Warehouses, Inc., of Chicago, New York, Kansas City and Los 
Angeles. 





Pullman Company Anti-Trust Suit 


Four Pullman companies and 31 of their officers filed their answer 
in the U. S. District of Pennsylvania at Philadelphia on October 14 to 
the Department of Justice charges that they conduct an unlawful and 
monopolistic control of the sleeping car and parlor car business in the 
United States. The special statutory three-judge court was asked to 
dismiss the anti-trust suit filed against them on July 12. 





Interest On Reparation Claims 


The U. 8S. District Court for the District of Virginia in the case of 
City of Danville v. Chesapeake & Ohio Railway Company has allowed a 
shipper 4% interest on the amount of the judgment rendered in its favor 
in an action to recover reparation for unreasonable freight charges. The 
Court stated that it was its opinion that 4% interest would adequately 
compensate the shipper, it being common knowledge that a return at a 
greater rate could not ordinarily be obtained in recent years. 





Written Contracts With Labor Organizations 


The National Labor Relations Board, in the case of Allied Yarns 
Corp. (C-1574) has held that refusal to accede to a union’s demand to 
enter into a written contract embodying terms already agreed upon 
and to leave the subject of wage increases for further negotiations is 
not a refusal to bargain within the meaning of the National Labor Rela- 
tions Act. It also held that an employee’s withdrawal of agreement 
to union demands previously agreed upon when the union substantially 
increased its demands in order to better its bargaining position did not 
constitute a refusal to bargain within the meaning of the National Labor 
Relations Act. 





Railroad Retirement Act and Related Activities 


Actuaries Report On Rail Pension Fund 


The first actuarial report on the Railroad Retirement Board’s 
pension fund has been submitted by three actuaries, one appointed by 
the Secretary of the Treasury, one by the carriers and one by the rail- 
way labor unions. When the actuaries submitted their report to the 
R. R. B., the latter took issue with some of the conclusions stated. The 
report of the actuaries finds that about 1,350,000 individuals are covered 
by the Railroad Retirement Act. As of July 18, 1940 the R. R. B. had 
a reserve of $75,700,000 on hand. The actuaries estimated its liabilities 
on account of employees and retired members was approximately 
$4,462,400,000. 

The actuaries point out that, under the law, the carriers and their 
employees are paying 6% and that this will be stepped up at 144 of 1% 
until the combined rate in 1949 will be 714%. The actuaries declare 
this is not sufficient, but that 11.11% will be required. They say that 
instead of stepping up the tax rate at the rate of 14 of 1%, the increase 
must be made at the rate of .98 of 1% or almost four times as much. 
Their report says: 

‘‘The rates set in the Act are insufficient and some additional source 
of revenue is necessary if the prescribed benefits are to be maintained.” 

They think, however, that it might be safe to postpone an increase 
until the next valuation period, which will be in three years. But, to be 
on the safe side they reiterate that an immediate increase in the present 
rate or in the future increase in the rates as provided in the Law would 
be the more conservative course to follow. 

Commenting on the report of the actuaries, the members of the 
R. R. B. commended them for having done a difficult job in excellent 
fashion. They point out, however, that the actuaries had to base their 
findings on the wage records of 1938, while making use of more recent 
data on retirements and mortalities. The members of the Board say 
that when the Retirement Act was before Congress it was necessary to 
make estimates on cost on such information as was available, and to 
attempt to forecast the future course of railroad business, but that, 
unfortunately, the estimates and the forecast have both proven in- 
accurate. 

The members of the Board say, first, there were more men in the 
upper age groups than the original figures indicated, and, second, that 
railroad payrolls decreased instead of increasing as had been expected. 
It was estimated that the average age at retirement would be 67 years 
and 6 months but the record shows that it has been less than 66 years. 
The rate of disability retirement has been about twice as high as was 
anticipated. Finally, the death rate among employees retired on account 
of disability has been lower than was expected. 

The Board agrees with the actuaries that unless there is a change in 
the various aspects of the retirement problem, an increase in the tax 
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to almost 11% will be necessary. However, the Board feels it may 


reasonably expect changes which will materially benefit the retirement 
system. 





Military Service Made Creditable In Computing Retirement Annuities 


The Second Revenue Act of 1940, which was approved by the Presi- 
dent October 8, 1940, contains a provision, in Section 3A reading as 
follows : 


‘“*For the purposes of determining eligibility for an annuity and 
computing an annuity, including a minimum annuity, there shall also 
be included in an individual’s years of service, within the limitations 
hereinafter provided in this section, voluntary or involuntary military 
service of an individual prior to January 1, 1937, within or without the 
United States during any war service period: Provided, however, That 
such military service shall be included only subject to and in accordance 
with the provisions of subsection (b) of section 3, in the same manner as 
though military service were service rendered as an employee: Provided, 
further, That an individual who entered military service prior to a war 
service period shall not be regarded as having been in military service 
in a war service period with respect to any part of the period for which 
he entered such military service.’’ 


The conference report, in commenting upon this subject, says: 


“*Part II of the amendment prevents loss of annuity credit under 
the Railroad Retirement Acts, which occurred by reason of the inter- 
ruption of service in the railroad industry by military service during 
periods prior to January 1, 1937, when a Federal Conscription Act was 
in effect or during periods of war or during periods when members of 
the National Guard or of other Reserve forces of the United States 
may have been required by any act of Congress, or by a call of the Presi- 
dent pursuant to such act, to serve in the armed forces of the United 
States. In some cases individuals have failed to qualify for annuities 
because the time they spent in military service during the last World 
War or in other war periods could not be included in their years of 
service, and in other cases, although the individuals have qualified for 
annuities, such annuities were in amounts less than would be the case 
could such periods of military service have been taken into consider- 
ation. To prevent such losses to individuals whose railroad service has 
been interrupted by military service in such periods as above described, 
Part II of the amendment provides for the inclusion of such military 
service, both for eligibility for an annuity and for computing the amount 
of the annuity. It provides methods for adjudicating again claims 
which have been adjudicated in the past but in which military service 
was not considered; and for the adjudication of claims in the future 
in which military service prior to January 1, 1937, may be a factor. 
Inasmuch as the additional costs resulting from the payment of benefits 
under the Railroad Retirement Acts on the basis of military service is 
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not properly chargeable to the railroad industry, provision is made in 
the amendment for the payment of these costs by specific Government 
appropriations.’ 





Railroad Retirement Board Organization Changes 


The following changes in the physical organization of the New York 
Region of the Railroad Retirement Board have been announced: 

1. The address of the New York Regional Office and the New York 
District Manager’s Office has been changed from 225 West 34th Street, 
New York, New York to Room 920, Morgan Annex Building, 341 Ninth 
Avenue, (between 29th and 30th Streets), New York, New York. The 
telephone number at the new address is LAckawanna 4-9400. 

2. The District Manager’s Office formerly located at 1044 Chapel 
Street, New Haven, Connecticut, has been discontinued. The territory 
formerly serviced by the staff of the District Manager’s Office at New 
Haven has been assigned to the District Manager’s Office, Room 1215, 
North Station Industrial Building, 150 Causeway Street, Boston, Massa- 
chusetts, telephone LAFayette 4420. 

3. The District Manager’s Office formerly located in Room 212, 
Dauphin Building, 203 Market Street, Harrisburg, Pennsylvania, has 
been discontinued. The territory formerly serviced by the staff of the 
District Manager’s Office at Harrisburg has been assigned to the District 
Manager’s Office, Room 403, U. S. Customs House, Second and Chestnut 
Streets, Philadelphia, Pennsylvania, telephone MARket 6000. 

4. The District Manager’s Office formerly located in the Harbor- 
side Warehouse Building, 26 Exchange Place, Jersey City, New Jersey, 
has been discontinued. The territory formerly serviced by the staff of 
the District Manager’s Office at Jersey City has been assigned to the 
District Manager’s Office, Room 920, Morgan Annex Building, 341 Ninth 
Avenue (between 29th and 30th Streets), New York, New York, Tele- 
phone LAckawanna 4-9400. 





Annuities and Pensions 


The Railroad Retirement Board reports the following annuities 
and pensions in force September 30, 1940: 


Average Number 
— Monthly of Total 
Description Rate Claims Monthly Rates 


Employee Annuities (Regular) $65.56 $7,193,507.47 
Employee Annuities (Partial) 17.40 8 139.21 
Survivor Annuities 32.88 , 80,173.16 
Death Benefits (1935 Act) 35.83 26,512.20 
Permanent Pensions 58.73 2,009, 191.05 
Temporary Pensions 34,36 7 240.54 


Totals 147,126 $9,309,763.63 
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Railroad Unemployment Insurance Act Regulations 


The Railroad Retirement Board has amended Paragraph 325.06 of 
its Regulations Relating to the Unemployment Insurance Act so as to 
read as follows: 


**§325.06 Transitional provision. Notwithstanding any other pro- 
visions of these regulations, each registration period begun subsequent 
to October 17, 1940, and prior to November 1, 1940, shall end on which- 
ever is the earliest of (a) the fourteenth day after such period began, 
(b) the last day for which the employee registers prior to or at the 
time he secures his first authorization, on or after November 1, 1940, to 
change its place of registration, or (c) the last day prior to the first day 
on or after November 1, 1940, for which he registers with an unemploy- 
ment claims agent other than the one, or the alternate or successor of 
the one, with whom he last registered on or prior to October 31, 1940. 
There shall not be considered as a day of unemployment in any ‘half- 
month’ any day subsequent to the end of a registration period begun 
subsequent to October 17, 1940, and prior to November 1, 1940. [B. O. 
40-585, dated October 10, 1940] 





National Railroad Adjustment Board Cases 


On October 5, 1940 the First Division of the National Railroad 
Adjustment Board had 5,073 cases awaiting decision. There were 4,634 
cases yet to be heard and 439 cases heard but not decided. There were 
206 deadlocked cases awaiting decision. 





National Railroad Adjustment Board 


Senator Smith, of South Carolina, on September 23, 1940 intro- 
duced S. 4375, to amend the Railway Labor Act, with respect to the 
National Railroad Adjustment Board. 

Under this bill a new board would be created, consisting of thirty 
members, of which ten would be selected by the railroads, ten would 
be selected by the employee organizations, and ten would be appointed 
by the President. The public members of the Board, appointed by the 
President, would be removable only for inefficiency, neglect of duty or 
malfeasance in office. Their appointment would be subject to confirma- 
tion by the Senate and they would receive $10,000 per year. The present 
system of appointing referees would be abolished. Divisions 1, 2 and 3 
of the Board would be composed of nine members each, and division 4 
would be composed of three members. 

The Board would be required to conduct its proceedings so as to 
accord procedural due process of law. It would have the power to re- 
quire the attendance of witnesses and the production of books, papers, 
records, ete. Testimony could be taken by depositions. 
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The awards of the Board would have to state the findings of fact 
upon which based, and would not be retroactive for more than three 
years from their date. Provision is made for judicial review of awards 
of the Board by any party in interest. Actions to enforce awards would 
have to be brought within two years from their date. 

Charges that the National Railroad Adjustment Board, through 
its decisions dealing with controversies between the railroads and their 
employees, refuses repeatedly to give the railroads a square deal, were 
made in a brief filed recently by the Class I railroads with the Attorney 
General’s Committee on Administrative Procedure. 

The railroads, in their brief, said that they desire changes made in 
the Board’s procedure designed solely and simply to provide for ordi- 
nary fair play. The Board, according to the brief, makes use of tech- 
nicalities to promote the result which the labor members of the Board 
and the referees desire to reach, and in other cases ignores not merely 
technicalities but even ordinary principles of reasoning, when that course 
is necessary to reach its result. 

The railroads charged that referees are placed at an almost hopeless 
disadvantage in arriving at correct decisions because of the absence of 
any transcript of record of what occurred at the hearing when the part- 
ies presented their case orally to the Board. The referees who decide 
eases, the brief said, are not umpires voluntarily selected by, and to 
that degree, representing the parties; but they are instead, to all practi- 
eal purposes, judges imposed upon the parties by the Government re- 


gardless of their will. The brief pointed out that no judicial review of 
the Board’s orders can be brought except by the party in whose favor 
the award has been made. 





Sioux City Terminal Railway Switching Case * 
Summary Prepared By 


C. A. MILuer, 
Vice President and General Counsel, 
The American Short Line Railroad Association. 


The below-listed cases, decided by the Interstate Commerce Commis- 
sion July 8, 1940, enunciate precedent-setting principles which will 
doubtless be followed by the Commission in the future, unless modified 
either by the Commission or by the courts upon judicial review. Those 
principles are here briefly summarized. They are treated in more detail 
later in this summary. 


SUMMARY OF PRINCIPLES 


1. A terminal switching carrier which furnishes facilities and 
services as agent of line-haul carriers may demand from them reasonable 
compensation therefor. 

2. Where line-haul carriers employ a terminal switching carrier’s 
facilities for the storage of cars, for account of the line-haul carriers, 
and compensates it therefor by absorption of switching charges, the 
reasonable value of these storage facilities may be included in the rate 
base. 

3. Common earriers by railroad are required to furnish such cars 
as may be reasonably necessary for the transportation of all commodities 
they hold themselves out to carry. This obligation may be fulfilled by 
furnishing railroad-owned or privately-owned cars. 

4. Line-haul rates cover cost of furnishing cars in good condition. 
This includes costs of providing and preparing suitable cars and costs 
of necessary switching incidental thereto. 

5. Mileage payments compensate private car owners for inspection, 
cleaning, repair and maintenance of cars, taxes, depreciation, return on 
value, and for switching incident to inspection and repairing. 

6. Line-haul carriers may not pay private car owners mileage pay- 
ments and at the same time employ a terminal switching carrier to fur- 
nish instrumentalities and services covered by the mileage payments and 
compensate the terminal switching carrier by absorbing the switching 
charges. 

7. Where a shipper furnished facilities or services required to 
be furnished by a carrier the Interstate Commerce Commission may de- 
termine the maximum reasonable allowance therefor. 

8. The furnishing of icing tracks and switching for icing are refrig- 
eration costs which must be assessed against shippers at tariff-stated 
rates. 

9. Line-haul rates cover placing of cars for loading, and the placing 
of cars for loading is an obligation of the carriers. 


* Petitions for rehearing and reconsideration have been filed. 


—aia 
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10. Carriers are under a duty to construct, maintain and operate 
switch connections with private sidetracks, but are not under any duty 
to construct or maintain private sidetracks. 

11. Providing and maintaining private sidings within plant areas 
of shippers is a violation of §6(7) of the Interstate Commerce Act. 

12. Surplus tracks, facilities, and equipment do not constitute effi- 
cient and economical management, and the costs incident to their owner- 
ship are not includable in transportation costs in determining reason- 
able switching rates. 


SumMMARY OF REPORT 


The report of the Commission, consisting of 57 pages and 35 pages 
of Appendices, is herein summarized so far as it relates to: 

1. Terminal Switching in General. 

2. Duty of Carriers to Provide Facilities, Equipment, and Services. 

3. Allowances to Shippers for Facilities and Services Furnished. 


DocKETs: 


I. & S. 4419—Sioux City Terminal Railway Switching 

I. & S. 4682—Switching via Sioux City Terminal Railway 

27899—Cudahy Packing Co. et al v. Sioux City Terminal Rail- 
way Company, et al. 


Tue CAsEs: 


In I. & S. Docket 4419 the Terminal Railway proposed changes 
(mostly increases) in its charges for switching at Sioux City, Iowa. 

In Docket 27899 the meat packing companies alleged that the fail- 
ure of line-haul carriers to provide full absorption of proposed increased 
switching charges is and will be unreasonable and unduly prejudicial. 

In I. & S. Docket 4682 the Terminal Railway republished provisions 
it had attempted to justify and cancelled tariffs suspended in I. & S. 
Docket 4419. The new tariffs were suspended. 


ALLEGED NECESSITY FOR INCREASING SWITCHING CHARGES 


The alleged necessity for increasing the switching charges* arose, 
at least in part, from the severe decline in the Terminal Railway’s traffic 
due to the substitution of highway trucking for rail movement of live- 
stock to market. 


Tue TERMINAL RAILWAY 


The Terminal Railway is an orginating and terminating switching 
earrier with 19 miles of track encircling the stockyards and packing- 
house district, and has connections with six line-haul carriers. 


*For history of Sioux City Terminal Railway switching charges see 206 
ae ee 
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RELATION OF TERMINAL Rartway To Proprietary COMPANY 


The controlling interest in the Sioux City Stockyards Company is 
held by the United Stock Yards Corporation. 

The Terminal Railway was incorporated in 1907 and took over the 
rail obligations of the Stockyards Company to Cudahy and Armour. It 
now operates all the rail service directly serving the industries in the 
stockyards and packing-house district. Its stock is owned by the Stock- 
yards Company. 

Practically all the land underlying the Terminal Railway’s tracks 
(except tracks within Cudahy and Armour plant areas) is owned by the 
Stockyards Company. The Terminal Railway owns no land used for 
transportation purposes. 


THE SwitcHine CONCEPT 


A clear-cut conception of switching and its constituent parts is set 

out as follows: 
Switching Defined 

Switching comprises all movements of railway cars! and locomotives? in yards % 
or at way stations, except movements in road trains running between stations, move- 
ments of locomotives assisting road trains in and out of terminals, and movements of 
locomotives between train terminals and engine-houses. All the switching movements 
performed in the handling of a car in a single terminal switching district, when con- 
sidered for statistical purposes, are assigned to general classes, primary classes, and 
elements. The general classes, and their subdivisions into primary classes, are: 


Transportation Switching 


Transportation Switching—A general class of switching service which includes 
only the movements necessary for the through transportation of cars from origin 
points to destination points, beginning with the first switching movement necessary to 
comply with a shipper’s order or the receipt of a car from a connection and ending 
with the last switching movement which makes the car available for the next order 
or the delivery of the car to a connection, and divided into primary classes of switch- 
ing on the basis of the relation between ‘the service provided by a particular carrier 
for a particular car at a single station or in a single terminal district, and all other 
— services provided for that car by all carriers at that station or in that 
istrict. 

Classes of Transportation Switching 
The primary classes of transportation switching are: 


Carrier Terminal Switching is a primary class of transportation switching ser- 
vice which includes all the elements of switching performed at origin and destina- 
tion terminal by the initial and final line-haul carriers. 


1 Railway cars are those units of trailer or self-propelled equipment designed to 
tarry passengers, train crews, or commodities or designed exclusively for work ser- 
vice, such as wrecking cranes, tool cars, camp outfits, etc. When locomotives not self- 
propelled are handled in train or switching service, they are counted as cars for sta- 
tistical purposes. 

2 Locomotives are self-propelled units of equipment designed solely for moving 
other vehicles. 

8 Yard. A system of tracks within defined limits, provided for the making up of 
trains, storing of cars, and other purposes, over which movements not authorized by 
time table, or train order, may be made, Subject to prescribed signals, and rules, or 
special instructions. Yard tracks at points where no yard engines are regularly 
assigned are classified as way switching tracks for statistical purposes. 

*A way station is one where the switching, if any, is performed by road engines 
ind where no yard engines are regularly assigned. 
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Connection Terminal Switching is a primary class of transportation switching 
service which includes all the elements of switching performed at origin and desti- 
nation terminals by carriers, which as to the particular traffic (1) do not provide 
line-haul service, and (2) do not provide intermediate switching service. 


Interchange Switching is a primary class of transportation switching service 
which includes all the elements of switching performed in taking cars from the road 
train of one line-haul carrier and placing them in the road train of another line- 
haul carrier in the same terminal district, except that it excludes intermediate 
switching, if any. 


Intermediate Switching is a primary class of transportation switching service 
which includes all the elements of switching performed by a carrier which neither 
originates nor terminates the shipment nor performs a line-haul on that shipment, 
the extent of the carrier’s participation in the movement being only that of a con- 
nection between two other carriers. 


Interterminal Switching is a primary class of transportation switching service 
performed in handling a car from a track served by a carrier to a track served by 
another carrier when both tracks are within the switching limits of the same station 
or industrial switching district. 


Intertrain Switching is a primary class of transportation switching service which 
includes all the elements of switching performed in taking a car out of a train and 
placing it in another train of the same carrier at the same station or terminal. 


Intraterminal Switching is a primary class of transportation switching service 
performed in handling a car from a track served by a carrier to another track served 
by the same carrier when both tracks are within the switching limits of the same 
station or industrial switching district. 


Intratrain Switching is a primary class of transportation switching service which 
includes all the elements of switching performed in taking a car out of a train and 
replacing it either in the same or another position in that train. 


Accessorial Switching 


Accessorial Switching—A general class of switching service which includes all of 
the movements which are not an integral part of the through transportation of cars 
from origin points to destination points but which are essential to the transporta- 
tion needs of the country and which are divided into the primary classes of— 
Switching for Icing, Switching for Feeding and Resting Livestock, Switching for 
Weighing, Switching for Repairs, etc., etc. 


Intraplant Switching 


Intraplant Switching—A general class of switching service which includes all 
movements necessary to comply with the request of an industry for the shifting of 
a car from one location within that industry’s plant to another location within the 
same plant, when those movements are not essential to the performance by the car- 
rier of transportation and accessorial services specified in carrier’s tariffs. 


Elements of Switching 


Elements of switching are groups of similar individual movements 
related to each other because they are performed for a common purpose. 
The various elements are: 


Classification Switching—An element of switching which includes those move- 
ments for making up or breaking up trains or yard cuts so as to arrange cars in 
station or delivery order or sort them by types of cars or contents; 
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Maintenance-of-way Switching—An element of switching which includes those 
movements occurring between the time when the crew begins performing work 
properly chargeable to maintenance-of-way expenses, or investment accounts, and 
the time when that work is completed; 


Passenger Service Track Switching—An element of switching which includes 
those movements occurring between the time when the switch leading to the passen- 
ger service tracks (including those station, yard, baggage, express, mail, private car, 
and team tracks used by passenger train cars) is first opened for the purpose of 
placing a car on or taking a car off those tracks and the time when that switch is 
closed after the work is completed; 


Transfer Switching—An element of switching which includes movements between 
two specified tracks at the same station or in the same yard or between two speci- 
fied tracks or two yards in the same terminal district; 


Car Ferry Track Switching Team Track Switching 
Dock and Wharf Track Switching Each of these is a separate element of 
Freight House and l.c.l. Transfer Track switching which includes all movements 
Switching for the purpose of placing a car on or 
Ice House Track Switching taking a car off the particular track des- 
Industry Track Switching 5 ignated, including all such movements 
Interchange Track Switching occurring between the time when the 
Locomotive Service Track Switching switch leading to those tracks is first 
Scale Track Switching opened for that purpose and the time 
Stock Pen Track Switching when the switch is closed after the work 
Storage or Hold Track Switching is completed. 
Shop, Repair, and Material Track 
Switching 


Duty To ProvipeE TRACKS FOR STORAGE OF CARS OF LINE-HAUL CARRIERS 


When livestock cars are unloaded the Terminal Railway stores them 
for the line haul carriers. It also stores refrigerator cars used by pack- 
ing houses while certain preparatory services are being performed. The 
obligation to furnish cars for traffic originating on the Terminal Railway 
rests upon the line-haul carriers, and the Terminal Railway has no obli- 
gation to store cars awaiting orders for placement for loading. 


The report says that: 


1. So long as the Terminal Railway furnishes such facilities and 
services as agent of the line-haul carriers it may demand from them 
reasonable compensation therefor. 

2. So long as the line-haul carriers elect to employ the Terminal 
Railway’s facilities for the storage of cars, and to compensate it there- 
for, by absorption of its switching charges, the reasonable value of those 
storage facilities may be included in the rate base. 

3. If the line-haul carriers discontinue employing the Terminal 
Railway as their agent for the storage of cars, the switching charges of 
the Terminal Railway may not properly provide a return on investment 
in storage tracks which the business of the Terminal Railway, under 
efficient and economical management, would not require. 

4. If the Terminal Railway continues to use and maintain facilities 
made unnecessary by the line-haul carriers taking over the storage of 
their own cars, the Commission may refuse to allow it to reflect such 
costs in its tariffs. 


5 Industry track switching excludes time chargeable to intraplant switching. 
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Two Bases EsTABLISHED FOR DETERMINING WHat SwITcHING 
Rates ARE JUSTIFIED 


The Commission establishes two bases for determining what switch- 
ing rates are justified, viz: 


Basis 1 


If the line-haul carriers continue to employ the Terminal Railway 
as their agent to— 


(a) Store livestock cars for the line-haul carriers, and 


(b) Provide tracks for storage of cars, and perform switching, 
necessary in preparing refrigerator cars to receive shipments, 
ealled accessorial switching. 


Basis 2 


If the line-haul carriers discontinue emploving the Terminal Rail- 


way as their agent to furnish facilities and perform services enumerated 
in Basis 1. 


Duty oF CARRIERS TO PROVIDE REFRIGERATOR Cars FOR MOVEMENT 
OF PERISHABLE TRAFFIC 


The Terminal Railway assumes no obligation to furnish cars for 
traffic originating on its lines. The line-haul carriers have elected to 
fulfill their obligations by the use of privately owned refrigerator cars. 

The Commission holds that: 


(1) It is the legal obligation of common carriers by railroad to 
furnish such cars as may be reasonably necessary for the transportation 
of all commodities they hold themselves out to carry. 

(2) This obligation, imposed by statute, may be fulfilled by furnish- 
ing railroad-owned or privately-owned cars. 


(3) Carriers here elected to furnish refrigerator cars to packers by 
use of privately-owned cars. 


Duty oF CARRIERS TO PROVIDE TRACKS FOR STORAGE OF Cars WHILE 
PREPARATORY SERVICES ARE BEING PERFORMED 


Tracks used for preparatory services may be classified as follows: 


1. For storing cars while being inspected and repaired. 
2. For storing cars that are being cleaned and iced. 
3. For storing cars placed for loading. 


The report says that— 


1. Line-haul rates of line-haul carriers cover cost of furnishing cars 
in good condition. 
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2. Private car owners received car mileage allowances as compensa- 
tion for ear ownership costs, and, under §15(13) of the Interstate Com- 
merce Act, may receive no more than is just and reasonable. 

3. Mileage payments are intended to compensate owners of private 
ears not only for the cost of labor and materials used in inspecting and 
repairing cars, but also for the maintenance, taxes, depreciation, and 
return on value, of car inspection and repair facilities, as well as the 
eost of switching cars to and from such facilities incident to inspection 
and repairing. 

4. Line-haul carriers may not pay private car owners mileage pay- 
ments and at the same time employ the Terminal Railway to furnish 
instrumentalities and services covered by the mileage payments and com- 
pensate the Terminal Railway by absorbing switching charges, since this 
results in double payments to private car owners. 


5. Line-haul carriers may either— 


(a) Decline to further employ the Terminal Railway as their agent 
for furnishing instrumentalities and services compensated for 
by mileage allowances, and 


(b) Require the car owners to provide the instrumentalities and 
services at their own expense, or 


(c) Decrease mileage payments commensurately. 


6. The Terminal Railway’s costs of providing, maintaining and 
switching the tracks used for storing, inspecting and repairing cars are 
chargeable to transportation costs under Basis 1—but not under Basis 2. 


Duty or CARRIERS TO ProvipE CLEAN Cars For Loapine 


The Commission has on previous occasions considered the subject of 
cleaning and preparing cars for shipments, and has held that it is the 
duty of carriers to furnish cars suitable to transport in safety traffic 
which they hold themselves out to carry. 

The report says that 


1. Under Federal statutes and regulations a sterilized car is the 
only car suitable for the transportation of meats. 

2. It is, therefore, the duty of carriers to furnish sterilized cars for 
transportation of meats. 

3. Switching cars to tracks for cleaning is a necessary part of 
cleaning costs. 

4. The line-haul rate is intended to include costs of providing and 
preparing suitable cars. 

5. The carriers may provide the special services and facilities for 
cleaning and sterilizing refrigerator cars, but if they are furnished by 
the shipper the Commission may determine the maximum reasonable al- 
lowanee therefor. 

6. Cleaning costs entered into the car ownership expenses upon 
which the mileage allowance was determined. If the costs of providing 
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cleaning tracks entered into the car ownership expenses, they must be 
provided by the car owners. 

7. The Terminal Railway’s costs of providing, maintaining and 
switching cleaning tracks are chargeable to transportation costs under 
both Bases 1 and 2. If the line-haul carriers elect to take over this clean- 
ing, these costs will be excluded under Basis 2. 


Duty or CARRIERS TO FURNISH REFRIGERATION FOR PERISHABLE 
SHIPMENTS 


The duty to furnish refrigeration for shipments of meats rests upon 
the carriers. 

The Commission has held that the placement of the initial supply 
of ice in the bunkers of refrigerator cars is an element of refrigeration 
service, and is a duty which the carriers have the exclusive right to 
perform. 

The report says that— 
































1. While the shipper-complainants had the right to call upon the 
line-haul carriers for initial refrigeration service (in accordance with 
4 provisions) they would have to pay an icing charge (on ‘‘cost-of- 

’”? basis) in addition to the line-haul rate. 

2. When shippers perform initial icing they are not relieved of the 
expense of line-haul carriers in providing icing tracks and switching the 
ears. 

3. It is the duty of the carriers to switch the cars, but they are 
entitled to compensation for the service. 

4. The furnishing of icing tracks and switching for icing are not 
included in the line-haul rate, but are among items which go to make 
up refrigeration costs, for which a tariff-stated charge should be made 
against shippers. 

5. Costs of providing icing tracks and switching for icing are not 
chargeable to transportation costs under both Basis 1 and Basis 2. They 
are separately allocated as ‘‘switching for icing’’ in the cost study. 





Duty OF CARRIER TO PROVIDE AND MAINTAIN LOADING AND UNLOADING 
TRACKS AND PRIVATE SIDINGS 


The placing of a car for loading is an obligation of the carrier for 
which it is compensated by the line-haul rate. 
The report says— 


1. The cost of switching for loading is allocable to transportation 
costs. 

2. There is no duty imposed upon carriers to construct or maintain 
private sidetracks. 

3. Carriers are under a duty to construct, maintain and operate 
(upon reasonable terms) switch connections with private sidetracks. 

4. Contracts which require carriers to perform acts which would 
result in violations of the Interstate Commerce Act are void and un- 
enforceable. 
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5. The action of the Terminal Railway in providing loading and 
unloading tracks for two shippers and withholding such facilities from 
a third shipper, all three being competitors, results in an undue and 
unreasonable preference of, and advantage to the two and in undue 
prejudice to the third, which may be lawfully removed only by discon- 
tinuing the furnishing of such facilities to the two. 

6. Under efficient and economical management, the Terminal Rail- 
way would not provide and maintain private sidings within plant areas 
of shippers for loading and unloading of traffic, and to do so is a viola- 
tion of §6(7) of the Interstate Commerce Act. 

7. Ownership costs of private sidings within plant areas may not 
be charged to transportation costs under either Basis 1 or Basis 2. 


MILEAGE PAYMENTS ON CARS FURNISHED BY SHIPPER BUT LEASED FOR 
Car OWNER 


The report thus reviews the case of General American Tank Car 
Corp. v. El Dorado Terminal Co., 308 U. S. 422 (Decided January 2, 
1940) : 


“In General American Tank Car Corp. v. El Dorado {erminal Co., supra, 
there was involved the question of the right of an oil company to recover from the 
Car Corporation under a contract, mileage payments received by the Car Corpora- 
tion on tank cars leased by the oil company, in excess of the agreed car rentals. 
The contract providing for such recovery was made prior to our findings in Use of 
Privately Owned Refrigerator Cars, supra, that the payment of mileage allowances 
to shippers, either directly or through car owners, in excess of the car rentals paid 
and other actual expenses of the shippers in connection with the cars, operated to 
give such shippers transportation of their freight at lower rates than those paid by 
other shippers who used cars furnished by the carriers, and so amounted to a rebate 
from the published transportation rates. Thereafter the Car Corporation declined 
to pay to the oil company any portion of the balance remaining from the mileage 
payments after crediting the oil company with the rentals due, upon the ground 
that to do so would make it a participant in illegal rebating. The oil company 
thereupon sued in assumpsit. The Car Corporation prevailed in the District 
Court. The Circuit Court of Appeals reversed, and the matter came before the 
Supreme Court on certiorari. In its decision reversing the Circuit Court of Ap- 
peals and remanding the cause to the District Court for further proceedings in 
conformity to its opinion, the Supreme Court said that the District Court should 
have held the cause pending a determination by this Commission of the lawfulness 
and reasonableness of the practices under the term of the Interstate Commerce 
Act. In the course of its opinion the Court said that the oil company which 
leased the cars, and not the Car Corporation, furnished the cars to the carrier, and 
was, then, entitled, under the plain terms of §15(13) of the Act, to be paid by the 
carrier a just and reasonable allowance for providing the facility. ‘It seems clear,’ 
said the Court, ‘that no rule or regulation of the carrier may provide for the pay- 
ment of such allowance to any other person.’ ” 


Cudahy and Armour own their cars. Swift leases cars from the 
General American Tank Car Corporation. 
_ The Commission does not decide whether the effect of the decision 
in the above case will be to require future mileage payments to be 
made directly to Swift, but infers that the principles applicable to 
Cudahy and Armour will be equally applicable to Swift. 
_ [The Interstate Commerce Commission, on July 24, 1940, in Docket 28515, in- 
stituted an investigation of allowances for privately owned tank cars. The investi- 


gation was instituted upon petition of El Dorado Oil Works and El Dorado Termi- 
nal Company, in line with the ruling of the Court in the above case.] 
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Surpuus FAcinities 


By reason of changes which have taken place in recent years in 
inbound movements of livestock, the Terminal Railway has a surplus 
of tracks. 

The report says— 


1. These surplus tracks do not constitute efficient and economical 
management. 

2. The costs incident to ownership of the surplus tracks are not 
included in transportation costs under Basis 2, but may be included 
under Basis 1. 


SurPLus EQuIPMENT 


The Terminal Railway has five locomotives, which it contended are 
necessary to efficient and economical management, because— 


(a) A locomotive should not remain in service more than eight 
hours; and 


(b) The length of time required to make inspections. 


A mechanical engineer of the Commission’s Bureau of Safety testi- 
fied— 


(a) That it is common practice throughout the country to work 
switch engines sixteen hours a day. 


(b) Changes in methods would greatly shorten the time consumed 
in making locomotive repairs. 


‘ 


Based upon the ‘‘expert opinion’’ of its mechanical engineer, the 
Commission found that under economical and efficient management all 
switching can be performed by three locomotives. 

Two locomotives were eliminated from the valuation used as a rate 
base under both Basis 1 and Basis 2. 


VALUATION EVIDENCE 


The report indicates that the Commission’s findings of present 
value of the properties used by the Terminal Railway are based upon 
evidence submitted by the Commission’s Bureau of Valuation. 


UNIFIED TERMINAL OPERATION SUGGESTED 


The report suggests that in the interest of economy and efficiency the 
Terminal Railway and the line-haul carriers should give consideration to 
a unified terminal operation in Sioux City. 


THE Cost Stupy 


_ The Terminal Railway’s cost study submitted in justification of the 
switching charges proposed, is analyzed in detail in an Appendix to the 
report. 








am owt il ll DOO oh ht NS OOo eS Rn «A 


aa 





l are 


ight 


testi- 
work 
imed 


, the 
t all 


rate 


esent 
upon 


y the 
on to 


f the 








Book Review 


Railroad Reorganization 


Some law journals, on occasion, devote an entire issue to a single 
subject or cognate features of it. Instance: The March 1937 issue of 
The George Washington Law Review (Washington, D. C.) was a semi- 
centennial commemorative issue devoted to the Interstate Commerce 
Commission. Its over five hundred pages carried articles on the evolu- 
tion, practice, procedure, ete., of the Interstate Commerce Commission. 
Among the articles is one entitled ‘‘Work of the Interstate Commerce 
Commission in Railroad Reorganization Proceedings Under Section 77 
of the Bankruptcy Act.’’ 

The law journal of Duke University Law School (Durham, North 
Carolina) bears the title ‘‘Law and Contemporary Problems.’’ And 
in its various issues it publishes symposia dealing with the legal, eco- 
nomic and administrative aspects of given subjects—a different subject 
in each issue. 

The summer 1940 issue of that journal (Vol. VII, No. 3) deals 
with a subject of interest to many practitioners before the Commis- 
sion.1 The title is ‘‘ Railroad Reorganization.”’ 

In the volume under discussion the many phases of the subject 
considered are manifested by the titles of the various articles, as fol- 
lows: ‘‘The Development of Railway Corporate Structures,’’ ‘‘The 
Background and Techniques of Equity and Bankruptcy Railroad Re- 
organizations—A Survey,’’ ‘‘Progress and Delay in Railroad Reorgani- 
zations Since 1933,’’ ‘‘The Relative Treatment of Securities in Railroad 
Reorganizations Under Section 77,’’ ‘‘Some Financial and Economic 
Problems in Railroad Recapitalizations,’’ ‘‘The Case for a Special Rail- 
road Reorganization Court,’’ ‘‘The Judicial and Administrative Mecha- 
nism of Section 77,’’ ‘‘The Representation of Security-Holders’ Inter- 
ests Under Section 77,’’ ‘‘Labor’s Interest in Railroad Reorganization,’’ 
‘Protecting the User Interest in Railroad Reorganization,’ ‘‘The 
Problems of the Leased Line,’’ ‘‘The Voluntary Adjustment of Rail- 
road Obligations,’’ and ‘‘The Purchase by Railroads of Their Own Ob- 
ligations.’’ 

The authors are authorities in the particular field and are excep- 
tionally well grounded in that respect. 

The subject ordinarily has heretofore been one of interest or con- 
cern to the specialist. But more recently railroad reorganization and its 
effect has become recognized as of wider and wider influence. ‘‘The 
typical railroad reorganizations before the enactment of Section 77 in 
1933 did not. adversely affect the public interest in transportation ser- 
vice.’’? The interest is no longer confined to the security holder and 
the debtor, but extends also to labor and the ‘‘consumer’”’ interest. ‘‘The 





1175 pages, $1.00, Law and Contemporary Problems, Duke Station, 
Durham, North Carolina. 
2 Page 495. 
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public is interested in the unimpaired capacity of the railroad to render 
efficient and economical service.’"® As above indicated, one of the 
articles is entitled ‘‘Labor’s Interest in Railroad Reorganization’’ by the 
President of the Brotherhood of Railroad Trainmen.’’* And another: 
‘*Protecting the User Interest in Railroad Reorganization.’”® 

In addition, to meet the situation presented by the broadened inter- 
est in these proceedings, two introductory articles are presented, one 
tracing the development of railroad corporate structures, and the other 
the background and techniques of railroad reorganization law. There- 
fore, the volume is helpful not only to the experienced specialist, but 
also to one just exploring the field. 

Though much is said of delay in handling the proceedings notwith- 
standing the fact that the intention of Section 77 was to expedite, the 
last year ‘‘has seen a notable harvest from the work of the Interstate 
Commerce Commission,’’ to use the words of Standing Committee of 
the Section of Publie Utility Law in its August 1, 1940, Report as to 
Developments During the Year in the Field of Public Utility Law, of 
the American Bar Association, dated August 1, 1940. The portion of 
that report dealing with Reorganizations and Adjustments ® contains a 
detailed analysis of the various Commission and court decisions within 
the last year. That too is extremely helpful to one interested in the 
subject.” 

As ‘‘the Commission’s decisions of the last few years constitute a 
most important case-book for the student of reorganization law,’’® so 
does this issue of Law and Contemporary Problems constitute an excel- 
lent textbook on the same subject. 

Warren H. WAGNER, 
Editor-in-Chief. 


8 Leslie Craven, p. 464. 

4 Page 486. 

5 Page 495. 

6 As well as several additional pages dealing with the jurisdiction and 
authority of a railroad bankruptcy court. (Pages 124-128) 

7It embraces pages 131 to 149, with copious footnotes. 

8 Article by Henry J. Friendly and Lyman M. Tondel, entitled “The 
Relative Treatment of Securities in Reorganization.” Vol. VII, Law and 
Contemporary Problems, page 437. 





Motor Transportation 


By CHarues B. HEINEMANN, JR., Editor 


Truck Consolidation Report 


In a proposed report by J. Edward Davey, Chief of Section of 
Finance, Bureau of Motor Carriers, it is recommended that the Com- 
mission approve in part the application of the Transport Company of 
New York to acquire a large number of individual trucking companies 
operating on the eastern seaboard from Massachusetts to Florida. 

As has been done in numerous rail consolidation cases, the report 
recommends that provisions be made for employees of carriers displaced 
by reason of the consolidation. 

In furtherance of its consolidation plan, the Transport Company 
became an operating company under the Interstate Commerce Commis- 
sion by leasing Arrow Carrier Corporation, Paterson, New Jersey. It 
has now applied to the Commission for permission to issue $26,000,000 
in common and preferred stock to finance the proposed consolidation 
if and when it is finally approved. 





Army Truck Requirements 


In a recent address before the Society of Automotive Engineers, 
Robert P. Patterson, Assistant Secretary of War, indicated that present 
plans call for the use of 186,000 trucks, trailers, and armored scout cars. 
He pointed out that 16,000 vehicles have been purchased already, 39,000 
will be delivered before January 15, and funds for the remainder either 
have been appropriated or are before Congress. 

Mr. Patterson went on to discuss in some detail the rapid strides 
that have been made in standardization of types and parts. 





Administrative Rulings of Bureau of Motor Carriers 


The Bureau of Motor Carriers of the I. C. C. has released an ad- 
ministrative ruling dealing with the interstate character of catalogs 
distributed by mail order houses. 

The Bureau rules that unaddressed catalogs distributed by a mail 
order house to a distribution point in another State where the catalogs 
are addressed and distributed within the State are interstate commerce 
from origin to final destination. The fact that the interstate movement 
is interrupted for the purpose of addressing and bundling the catalogs 
does not constitute a break in the haul of interstate commerce. 

The Bureau of Motor Carriers of the I. C. C. has issued Corrected 
Administrative Ruling No. 46 holding race horses and polo ponies not to 
be livestock within the meaning of Section 203(b)(6) of Part II of the 
Interstate Commerce Act. The ruling was made necessary by a pro- 
vision in the Transportation Act of 1940 limiting the applicability of 
the Section to ‘‘ordinary”’ livestock. 


—83— 
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Motor Carrier Safety Regulations 


In Ex Parte No. MC-3, the Interstate Commerce Commisison has 
issued regulations providing that Parts 1, 2, 3, and 6 and Rule 5(a) of 
Part 5 of the Motor Carrier Safety Regulations do not apply to motor 
vehicles of private carriers and drivers thereof while such motor vehi- 
eles are used in the transportation of property in interstate or foreign 
commerce wholly within a municipality or between contiguous munici- 
palities or within a zone adjacent to and commercially a part of any 
such municipality or municipalities. 





I. C. C. Motor Carrier Offices 


The Interstate Commerce Commission recently announced the estab- 
lishment of sixteen district offices, located in the following cities. 

Boston Minneapolis 

New York Kansas City, Missouri 

Philadelphia Little Rock 

Columbus, Ohio Fort Worth 

Charlotte, North Carolina Denver 

Atlanta Salt Lake City 

Nashville, Tennessee Portland 

Chicago San Francisco 





Motor Carrier Statutory Agents 


The I. C. C. issued a notice on September 12 to the effect that private 
motor carriers subject to Sections 204(a)(3) and 221 of the Motor 
Carrier Act, 1935, will not be required to designate in each State in 
which they operate agents upon whom process issued by or under au- 
thority of any court having jurisdiction over the subject matter may be 
served in any proceeding at law or equity brought against such carrier. 





Motor Carrier Certificates 


The Interstate Commerce Commission announced on September 9th 
that Division 5 has voted to rescind its prior action whereby it adopted 
and prescribed, for attachment to certificates as issued, certain special 
terms, conditions and limitations to the exercise of privileges granted in 
certificates of common carriers of property by motor vehicle authorized 
to transport general commodities over regular routes. 





Motor Carrier Passengers 


The Bureau of Statistics of the I. C. C. has issued Statement No. 
M-700 showing the revenues and passengers of Class I motor carriers 
for the month of June 1940 as compared with the month of June 1939. 
The report shows that in June 1940 passenger revenues amounted to 
$10,589,781 as compared with $10,628,330 in June 1939, a decrease of 
0.4 per cent. In June 1940, 12,514,075 passengers were carried as com- 
pared with 11,108,866 in June 1939, an increase of 12.6 per cent. 
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Statement No. Q-750 showing operating statistics of Class I Motor 
Carriers of passengers for the three months period ended with March, 
1940, has been issued. 

The statement shows that the 146 carriers reporting had total oper- 
ating revenues of $32,073,076, which was a percentage increase over the 
same period of 1939 of 14.8. Total expenses amounted to $31,076,002, 
which was a percentage increase of 13.5. 





Motor Carrier Act Violations 


Five truckers and two shippers were recently fined a total of $5,210 
in the United States district courts for various violations of the Federal 
Motor Carrier Act. The violations were in New Jersey, Alabama, Ar- 
kansas, and Texas and included granting rate concessions, operating 
without certificate of public convenience and necessity, failure to file a 
schedule of minimum rates, violation of insurance requirements, and 
soliciting rate concessions. 

Fines totaling $400 were recently imposed upon a motor carrier and 
the vice president and acting manager of the carrier on their pleas of 
nolo contendere to charges of willfully permitting and requiring drivers 
to work longer hours than permitted by Interstate Commerce Commis- 
sion rules. A statement issued by the I. C. C. said that the drivers keep 
logs showing the correct number of hours worked, but were required to 
make duplicate sets showing their hours on duty to be within the limits 
set by the Commission. This was the first prosecution based exclusively 
on a violation of I. C. C. safety regulations. 





Double-Decking of Automobiles On Trucks 


A three-judge Federal Court at Charleston, West Virginia, on Fri- 
day, September 27th, sustained a motion of the Attorney General of 
West Virginia to dismiss a complaint filed by the Philadelphia-Detroit 
Lines seeking to enjoin State officials from enforcing the West Virginia 
Automobile Trucking Act, which prohibits the double-decking of auto- 
mobiles transported over the highways. 





Gasoline Tank Trucks In Charlotte, N. C. 


The City Council of Charlotte, North Carolina has adopted an 
ordinance regulating the number of gasoline tank trucks on the streets 
of Charlotte. The ordinance provides that gasoline tank trucks in 
excess of 1800 gallons shall be banned from its streets except those 
leading to bulk stations. Trucks with a capacity of more than 1800 gal- 
lons cannot deliver to any retail service stations in the City. All gaso- 
line trucks are required to have certain safety devices such as leak- 
proof connections and automatic vent valves. Gasoline cannot be poured 
into underground tanks unless an attendant is present, and gasoline 
trucks cannot be backed on City streets. 





Water Transportation 


By R. GranvitLe Curry, Editor 


I. C. C. Regulation of Water Carriers 


The I. C. C. on September 27, issued the following statement with 
respect to its administration of Part III of the Interstate Commerce 
Act, as enacted by the Transportation Act of 1940, and relating to the 
regulation of water carriers: 


‘‘The Transportation Act of 1940, which was approved on Septem- 
ber 18, 1940, has added to the Interstate Commerce Act a new Part III, 
which gives the Commission more extensive jurisdiction over water car- 
riers than it has heretofore had. The Commission has given careful 
consideration to the organization of its staff for the administration of this 
new Part III. When Part II, providing for the regulation of motor 
earriers, became effective in 1935, the Commission, instead of apportion- 
ing the new administrative work among its existing bureaus, created a 
Bureau of Motor carriers made up of Sections which corresponded to a 
considerable extent, to the existing Bureaus which were engaged in the 
administrative work under Part I and under other Acts supplementary 
to the Interstate Commerce Act. To this Bureau of Motor Carriers, 
made up in this way, the administrative work with respect to motor 
carriers was very largely assigned. 

‘The creation of such a Bureau of Motor Carriers was deemed de- 
sirable, principally because it was evident that, owing to the many 
thousands of motor carriers, the regulatory work in connection with 
these carriers would be of very great volume, and it was also evident 
that it would present many new problems not encountered in railroad 
regulation and of great complexity and would require, in many respects, 
new methods of administration. 

‘‘In the administration of the new Part III, however, the Com- 
mission has concluded that a Bureau of Water Carriers corresponding 
to the Bureau of Motor Carriers III will not be needed. The ground to 
be covered under Part III is less extensive than under Part II, the nun- 
ber of carriers to be regulated is far smaller, and the carriers are also 
better organized and, in general, more accustomed to regulation. More- 
over, the Commission has from the beginning had a limited jurisdic- 
tion over water carriers, and its existing Bureaus have had some con- 
siderable experience with them. The Commission has, therefore, decided 
that the administrative work under Part III can and should very largely 
be handled through the existing Bureaus and by appropriate expansion 
of their activities. Water Carrier Sections of these Bureaus may, i 
some instances, prove to be desirable. The necessary expansion will be 
accomplished to some extent through the transfer from the United 
States Maritime Commission of employees who have been engaged in the 
regulation of water carriers, and so far as it is necessary to recruit 
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new employees, experience with water carriers will be emphasized where 
the work will benefit from such experience. 

‘‘The Commission has, however, concluded that one new Bureau 
should be created. It will be called the Bureau of Water Carriers, but 
it will not be comparable with the Bureau of Motor Carriers in the range 
and volume of its activities. It will be given charge of the administrative 
work in connection with the granting of certificates and permits, the de- 
termination of what carriers are covered by the exemption provisions of 
Part III, and certain other miscellaneous matters. Specifically the dele- 
gation of these duties is as follows: 

All administrative duties with respect to exemptions, arising under 
section 303 (b), (ce), (d), (e), (£), (g) and (h); with respect to the 
granting of certificates and permits, arising under section 303 (1), sec- 
tion 309 (a), (b), (¢), (d), (£), and (g), and section 310; with respect 
to inquiries into management, etc., arising under section 304 (b); with 
respect to the classification of carriers into groups, arising under sec- 
tion 304 (c); with respect to relief because of foreign competition, aris- 
ing under section 304 (d); with respect to complaints as to com- 
pliance, arising under section 304 (e) ; and with respect to the granting 
of temporary authority, arising under section 311 (a); all hearings 
with respect to any of the above matters, however, to be conducted by the 
Bureau of Formal Cases. 

“‘The Bureau of Water Carriers will, however, also serve an im- 
portant purpose going beyond these specific duties. It is planned to 
have the Bureau headed by a Director and Assistants who will be men 
of extensive and broad practical experience in the conduct of water 
carrier affairs, and to utilize these men, not only for the specific admin- 
istrative duties assigned to the Bureau, but also for general advice to the 
Commission and its staff in regard to matters as to which an intimate 
knowledge of water carriers and their operations and of their methods 
of doing business generally will be helpful. It is further planned to 
select these men so that they will cover in their range of experience not 
only the ocean carriers but those which operate on the inland waterways. 

‘‘For the present and until the preliminary work of organization 
has been completed, the Bureau of Water Carriers will report to Divi- 
sion One of the Commission.”’ 





Water Carriers Subject to Section 309 (a) or (f) of Part Ill 
of the Act 


On October 24th the Commission released the following notice: 


Sections 309 (a) and (f) of Part III do not in any event become 
effective until January 1, 1941, and the Commission has authority, ‘‘if 
found by it necessary or desirable in the public interest,’’ to postpone 
their taking effect, ‘‘but not beyond the 1st day of April, 1942.’’ 
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Section 309 (a) is as follows: 

(a) Except as otherwise provided in this section and section 311, no 
common carrier by water shall engage in transportation subject to this 
part unless it holds a certificate of public convenience and necessity is- 
sued by the Commission: Provided, however, That, subject to section 
310, if any such carrier or a predecessor in interest was in bona fide 
operation as a common carrier by water on January 1, 1940, over the 
route or routes or between the ports with respect to which application 
is made and has so operated since that time (or, if engaged in furnish- 
ing seasonal service only, was in bona fide operation during the seasonal 
period, prior to or including such date, for operations of the character 
in question) except, in either event, as to interruptions of service over 
which the applicant or its predecessor in interest had no control, the 
Commission shall issue such certificate without requiring further proof 
that public convenience and necessity will be served by such operation, 
and without further proceedings, if application for such certificate is 
made to the Commission as provided in subsection (b) of this section 
and prior to the expiration of one hundred and twenty days after this 
section takes effect. Pending the determination of any such applica- 
tion, the continuance of such operation shall be lawful. If the applica- 
tion for such certificate is not made within one hundred and twenty days 
after this section takes effect, it shall be decided in accordance with the 
standards and procedure provided for in subsection (c), and such cer- 
tificate shall be issued or denied accordingly. Any person, not in- 
cluded within the provisions of the foregoing proviso, who is engaged in 
transportation as a common carrier by water when this section takes 
effect may continue such operation for a period of one hundred and 
twenty days thereafter without a certificate, and, if application for such 
certificate is made to the Commission within such period, the continuance 
of such operation shall be lawful pending determination of such appli- 
cation. 


Section 309 (f) is as follows: 


(f) Except as otherwise provided in this section and section 311, 
no person shall engage in the business of a contract carrier by water 
unless he or it holds an effective permit, issued by the Commission 
authorizing such operation: Provided, That, subject to section 310, if 
any such carrier or a predecessor in interest was in bona fide operation 
as a contract carrier by water on January 1, 1940, over the route or 
routes or between the ports with respect to which application is made, 
and has so operated since that time (or, if engaged in furnishing sea- 
sonal service only, was in bona fide operation during the seasonal period, 
prior to or including such date, for operations of the character in ques- 
tion) except, in either event, as to interruptions of service over which the 
applicant or its predecessor in interest had no control, the Commission 
shall issue such permit, without further proceedings, if application for 
such permit is made to the Commission as provided in subsection (g) 
of this section and prior to the expiration of one hundred and twenty 
days after this section takes effect. Pending the determination of any 
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such application, the continuance of such operation shall be lawful. If 
the application for such permit is not made within one hundred and 
twenty days after this section takes effect, it shall be decided in accord- 
ance with the standards and procedure provided for in subsection (g), 
and such permit shall be issued or denied accordingly. Any person, 
not ineluded within the provision of the foregoing proviso, who is en- 
gaged in transportation as a contract carrier by water when this section 
takes effect may continue such operation for a period of one hundred and 
twenty days thereafter without a permit, and, if application for such 
permit is made to the Commission within such period, the continuance 
of such operation shall be lawful pending the determination of such 
application. 


It will be seen from these provisions, which apply, respectively, to 
common carriers and contract carriers by water: 


(1) That the prohibition against engaging in transportation with- 
out a certificate or permit, as the case may be, has no force and effect 
until section 309 (a) or (f), whichever is applicable, becomes effective, 
which will not be before January 1, 1941. 

(2) That a water carrier subject to the prohibition which is in op- 
eration on said effective date may nevertheless continue operation with- 
out the certificate or permit, if it files an application therefor within 120 
days after said date, and until such application is determined by the 
Commission. 

(3) That the proof necessary to justify the Commission in granting 
the application differs according to whether the water carrier was or 
was not in bona fide operation on January 1, 1940, and has so operated 
since that time. For the purposes of this notice, however, this differ- 
ence is immaterial. 


Section 309 (b) is as follows: 


(b) Application for a certificate shall be made in writing to the 
Commission, be verified under oath, and shall be in such form and con- 
tain such information and be accompanied by proof of service upon 
such interested parties as the Commission shall, by regulations, require. 


Section 309 (g) includes a corresponding provision with respect to 
applications for permits. 

The Commission will in due course and in accordance with these 
provisions prescribe forms of application specifying the information 
desired and the service to be made on interested parties, and will issue 
necessary instructions and make them available to all who wish them. 
This will be done before section 309 (a) and (f) become effective, and 
since all rights will be protected if the applications are filed within 120 
days thereafter, ample time for filing will be afforded. 

__ If water carriers are in doubt as to whether a certificate or permit 
is required for all or any part of their operations, they will be able to 
protect all rights by including such operations within the application, 
and the Commission’s instructions will make it clear that this can be 
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done without prejudice to any contention that they may wish to make 
that a certificate or permit is not required for such operations. It will 
also be possible for a water carrier to apply for a certificate or a permit 
in the alternative, dependent upon whether the Commision ultimately 
finds it to be a common or a contract carrier. 

In section 302 (e) and section 303 (b), (ce), (d), (e), (f), (2), and 
(h), provision is made for the exemption of certain types of water 
transportation from the application of Part III. As a prerequisite to 
the exemptions provided for in section 302 (e) and section 303 (e) and 
(h), prior action by the Commission is necessary, except that tempo- 
rary exemption pending such action may be obtained under section 303 
(e) by the filing of an application prior to January 1, 1941. Forms of 
applications for such exemptions will in due course be prescribed by the 
Commission with all necessary instructions. 

The other exemptions do not require prior action by the Commis. 
sion, but are effective by force of law wherever and to the extent that 
water transportation comes within their terms. It will be helpful in 
the administration of Part III, however, if the Commission is informed 
of all situations to which water carriers believe that such exemptions 
apply. Instructions for supplying such information will in due course 
be issued. For complete protection, however, water carriers believing 
that their transportation is in whole or in part exempted may desire to 
file applications under section 309 (a) or (f) without prejudice to such 
claims of exemption. The application forms under section 309 (a) and 
(f) will provide for this and for the furnishing, in such instances, of 
full information in regard to the exemptions claimed. 

It is not the present intent of the Commission to postpone the ef- 
fective date of section 309 (a) and (f), although it is possible that 
need for such postponement may develop. 





Financial and Operating Statistics of Water Carriers 


The Bureau of Statistics of the Interstate Commerce Commission 
has released Statement No. 4042, containing selected financial and oper- 
ating statistics from annual reports of carriers by water for the year 
ended December 31, 1939. 





U. S. Maritime Commission Nomination 


President Roosevelt has nominated Representative John J. Demp- 
sey as a member of the U. S. Maritime Commission to succeed Rear 
Admiral Henry A. Wiley whose term has expired. Mr. Dempsey was 
nominated for a term of six years from September 26, 1940. 
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Wage and Hour Administration 
Ruling On 40-Hour Week 


The provision of the Fair Labor Standards Act requiring all time 
worked during any week in excess of 40 hours to be compensated on a 
time-and-one-half basis, became effective after midnight October 23, 1940, 
but does NOT apply to interstate common carriers by railroad. 





Method of Payment Under Wage-Hour Law 


The Wage-Hour Division of the Department of Labor has issued 
its Interpretive Bulletin No. 3, containing a general statement on the 
method of payment under the Fair Labor Standards Act. The Bulletin 
points out that where board, lodging or supplies are furnished to the 
employees as a portion of the minimum wage, a profit can not be realized 
on such board, lodging, or supplies if, by doing so, the employees wage 
would be less than the minimum required by the Act. 





Wage Hour Regulations on Board, Lodging and Other Facilities 


Part 531 of the regulations determining the reasonable cost of board, 
lodging and other facilities under the Fair Labor Standards Act of 1938, 
has been amended as to procedure by providing that any person, ag- 
grieved by a determination by an authorized representative of the Ad- 
ministrator may, within 15 days after determination, make application 
for reconsideration or petition for review. 





Compensation of Red-Caps 


Senator Barclay (for Senator Thomas of Utah) submitted to the 
Senate on October 14, Sen. Res. 325 reading as follows: 


‘*RESOLVED, That the Administrator of the Wage and Hour Division 
of the United States Department of Labor or his designated representa- 
tives is hereby directed to undertake immediately an inquiry into the new 
plan or practices adopted by railroad or terminal companies in view of 
the minimum-wage requirements of the Fair Labor Standards Act of 
1938 (52 Stat. 1060), under his investigatory powers under said act, 
and to ascertain and report to the Senate— 

**(1) The extent to which the new plan or practices violate the 
letter or the spirit of the Fair Labor Standards Act of 1938 or other 
Federal statutes, if at all; 

**(2) The extent to which such new plan, or variations thereof, is 
susceptible to regulation under the Fair Labor Standards Act in its 
present form; and 

**(3) What legislation, if any, should be enacted for the purpose 
of regulating said new plan of compensation to red-caps under the Fair 
Labor Standards Act of 1938.’’ 
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Bituminous Coal Act of 1937 and 
Related Activities 


Enforcement of Minimum Prices and Marketing Rules 
For Bituminous Coal 


Field officers of the Bituminous Coal Division of the Department of 
Interior met recently to lay the ground work for supervising compliance 
with minimum prices and marketing rules which became effective October 
1, 1940. The field officers were given instructions for the investigation 
and hearing of complaints charging violation of minimum prices and 
marketing rules and for the operation of the statistical machinery for 
observing how the industry is complying with the prices and rules. 





Exemptions From Coal Act. 


In the case of Powell vs. Gray, the Fourth Circuit Court of Appeals 
has reversed a decision of the Director of the Bituminous Coal Division 
of the Department of Interior and held that the receivers of a railroad 
who employ independent contractors to operate leased coal mines with 
the option to pay them a fixed sum per ton or the cost of operating plus 
percentages come within the provisions of the Coal Act exempting coal 
consumed by the producer. 
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George W. Burch, Jr., (A), 417 So. Hill 
St., Los Angeles, California. 

Robert N. Burchmore, (A), 2106 Field 
Building, Chicago, Illinois. 

Dolly Lee Butler, (A), 227 Hurt Build- 
ing, Atlanta, Georgia. 

George C. Chumos, (A), 406 Commercial 
National Bank Bldg., Kansas City, 
Kansas 

Joseph v. Cullum, (A), 4700 Bergenline 
Avenue, Union City, New Jersey. 

Harold E. Davidson, (A), State House, 
Des Moines, Iowa. 

Milton K. Eckert, (A), 838 Transporta- 
tion Bldg., Washington, D. C. 

Fred M. Glass, fA). 420 Lexington Ave- 


nue, New York, N Se 

Nelson Harris, (A), 177 Church Street, 
New Haven, Conn. 

James E. Haydon, (B), 186 North Port- 
age Path, Akron, Ohio. 

J. Earl Hummer, (B), 919 Investment 
Building, Washington, - 

Joseph A. Kline, (A), 45 Milk Street, 
Boston, Massachusetts. 

Willard S. Lewin, (A), Houlton Trust 
Company Bldg., Houlton, Maine. 


Harry C. Lucas, (A), Vice-President and 
General Counsel, Pacific Greyhound 





List of New Members * 


Lines, 201 Pine Street, San Francisco, 
California. 

Richard Musenbrock, (A), 737 North- 
western — Building, Minneapolis, 
Minneso 

Russell J. “O'Malley, (A), 305-07 Con- 
nell Building, Scranton, Pennsylvania. 

Francis J. Ortman, (A), 735 Transporta- 
tion Building, Washington, D. C. 

Nathan S. Sherman, (A), 1025 Frisco 
Building, St. Louis, Missouri. 

Norman F, Smith, (A), 130 So. Main 
Street, Fall River, Massachusetts. 

Frank W. Sullivan, (A), 231 So. La- 
Salle Street, Chicago, Illinois. 

A. J. Tait, (B), A. F. T. M., Rio Grande 
Motor Way, Inc., 618 Railway Ex- 
change Building, Denver, Colorado. 

Porter R. Underwood, (A), 828 Amarillo 
Bldg., Amarillo, Texas. 

Lee W. White, (A), 217 Dime Bank 
Building, Pittston, Pennsylvania. 

John Herbert Williams, (B), 116 Main 
Street, Agawam, Massachusetts. 

Karl A. Wise, (B), T. M., Gypsum As- 


* Elected to membership in October, 1940. 


REINSTATED AS MEMBERS * 


L. E. Luth, (B), Mgr., Winona-LaCrosse 


Joint Traffic Bureau, Winona, Minn. 


Albert A. Mattson, (A), Koppers Com- 
pany, 1250 Koppers Building, Pitts- 


burgh, Pennsylvania. 





* Reinstated in September and October, 1940. 


sociation, 221 West Wacker Drive, 
Chicago, Illinois. 
Charles R. Smith, (B), Mgr., Waterloo 


& Cedar Falls Traffic Ass’n., 203 Term- 
inal Building, Waterloo, Iowa. 
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TABLE OF LEGISLATION—76TH CONGRESS 
(Status on October 14, 1940) 





SuBJEct Status In | Status In 
Senate House 





Blind Persons—Transportation Of. 

Administrative Law Bill [Walter-} Calendar Passed 
Logan] 

Cabooses—Lighting Facilities. 

Cotton—Preferential rates on. 

Export Transportation Facilities 

Fed. | ae Liability Act—Filing 


Sui 
Florida Ship Canal. [Also H.R.| Defeated 
10, H.R. 3222] 

Freight Forwarders 
— Forwarders [Eastman| Hgs. 
i 
— Forwarders  [lInstitute} Hgs. 

i 
Fuel Oil—Tax on. [Also H. R. 
2886] 


1. C. C—Limitation on appoint- 
ments. 

I. C. C—Reorganization 

Long-And-Short-Haul Clause— 
Repeal. 

Loss And Damage Claims. 

Motor Carrier Act — Amending 
§ 203 (a) (14). 

Motor Carrier Act — Amending 
§ 203 (b) (4b). 

Motor Carrier Act—Hours of 
Service. 

Motor Carrier Act — Intrastate 
Carriers. 

Motor Carrier Act — Metropoli- 
tan Areas. 

Vehicles — Sizes and 

Weights. 

Motor vehicles—Unlicensed opera- 
tors. 

Passengers—Prohibiting segrega- 
tion. 

Pipe Lines—Certificates. 

Postalization Of Transportation. 
[Also H.R. 5579] 

Pullman Car Conductors and 
Porters. 

Railroad Employment — 
Stabilization. 

Railroad Holding Companies. 

Railroad Investments — Control. 
(Sub. for S. 2610] 

Railroad Reorganizations. 


* Included in S. 2009. 
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TABLE OF LEGISLATION, 76TH CoNGRESS—(Continued) 





BILt Status In | Status In 
Suneact Senate House 





8962 Railroad Reorganizations — Pre- 

ferred Claims. 

8609 — Unemp. Ins—Ref. of Emp. Hearings 
ontr. 

7466, 8242 | Refrigerator Cars—Use Of. Reptd. Hgs. 
HR 360 |St. Lawrence Waterway—Investi- 

gation. 

10098 Section 204—Deficit Bill. Calendar Passed 
6371 Transit Privileges — Discrimina- Hgs. Hgs. 








tion. : 
Railroad Adjustment Board 

















* Included in S. 2009. 
** Bills proposing amendments to 
R. R. Retirement Act too numer- 
ous to list. No action — except 
hearings on few. 





United States Supreme Court Action 


By CuARENCE A. MILLER 


The Supreme Court of the United States reconvened for its Octo. 
ber, 1940, Term on October 7, 1940. It took no action on that day ex. 
cept with respect to admissions to practice. 

At its session on October 14, 1940, the Court handed down orders in 
many cases. Those of possible interest to members of this Association 
are herein summarized. 


Cases to be Reviewed 


By granting writs of certiorari or noting probable jurisdiction the 
Court agreed to review the decisions of the lower courts in the follow. 
ing cases: 


No. 320. Opp Cotton Mills, Inc. v. Administrator, Wage and Hour 
Division. This case involves the constitutionality of the Fair Labor 
Standards Act of 1938 so far as it provides for regulation of wages. It 
also involves the validity of the Administrator’s Wage Order fixing 
uniform rates for the textile industry. 

No. 72. Beal v. Missouri Pacific R. R. Corporation in Nebraska. 
This case involves the issue as to whether an United States District Court 
had jurisdiction to enjoin State officers from enforcing the Nebraska 
Full Crew Law. 

No. 288. Railroad Commission of Texas v. Pullman Company. This 
case involves the validity of an order of the Texas Railroad Commis. 
sion requiring sleeping cars operated in that State to be in charge of an 
authorized agent who has the rank and position of Pullman conductor. 
It also involves the issue of whether or not there is any statutory pro- 
vision authorizing the Texas Commission to impose such a regulation. 

No. 293. Armour & Co. v. Alton Railroad Company. This is 4 
suit by packers to recover yardage charges. The issue is whether the 
claim for overcharge should have been presented to the I. C. C. before 
suit was instituted in the courts. 


Decisions Denied Review 


By declining to grant writs of certiorari the Court refused to re 
view the decisions of the lower courts in the following cases: 

No. 170. Yazoo & Mississippi Valley Railroad Co. v. Board of 
Mississippi Levee Commissioners. This case involved the validity of 
the Privilege tax imposed by the Levee Commissioners of Mississippi 00 
railroads, measured on a classification basis. The lower court had held 
the law not unconstitutional. 

No. 276. Columbus & Chicago Motor Freight, Inc. v. Public Ser- 
vice Commission of Indiana. This case involved the validity of a deci 
sion of a statutory three-judge court which held that a common carri¢t 
by motor vehicle operating across Indiana in interstate commerce only 
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is not entitled to continue operations in that State without authoriza- 
tion under the Indiana Motor Vehicle Act. 

No. 81. Duluth, Missabe & Iron Range Railway Company v. Ross. 
The issue in this case was whether a railroad switechman who was in- 
jured as a result of failure of cars to couple when engine moved against 
them and who was declared insane seven months after the accident is 
entitled to recover damages under the Federal Employers’ Liability Act. 
The lower court held the evidence to be sufficient for the jury on the 
question whether railroad violated Federal Safety Appliance Act and 
that the switchman was entitled to recover. 

No. 185. Pennsylvania-Reading Seashore Lines v. Cawman. This 
was an action under the Federal Employers’ Liability Act to recover 
for the death of a brakeman killed when he alighted from the caboose 
which had no light, guard rail, or catwalk. The issue was whether the 
failure of the railroad to provide mechanical safeguards on the trestle 
constituted a breach of its obligation to provide a safe place to work. 
The lower court held this was a question for the jury, and the plaintiff 
recovered a judgment. 

No. 233. James B. Berry Son’s Co., Inc. v. New York Central Rail- 
road Company. In this case the lower court had held that the con- 
signor of an interstate shipment of crude oil which was delivered to the 
consignee by the railroad on credit was liable for the freight charges 
upon failure of the consignee to make payment notwithstanding that the 
railroad delivered the tank cars to the consignee on an unreasonable 
credit period. 

No. 348. Oregon Short Line Railroad Company v. United States. 
The issue in this case was whether a statute ratifying grant of right of 
way, which required execution of a bond by the railroad conditioned on 
due payment of damages which may accrue by reason of killing or 
maiming of any Indians on the reservations through which the railroad 
ran, entitles the United States to recover for the death of Indians in 
collision between railroad train and automobile occupied by them. The 
lower court held that the statute enabled such recovery. 

No. 370. Palmer v. McCarthy. In this case the lower court held 
that a railroad is not entitled to a reduction of judgment for damages 
for injuries to brakeman on interstate railroad by reason of the pro- 
visions of the Railroad Retirement Act. 


Rehearing Denied 


In No. 713—United States v. American Trucking Associations, the 
Court declined to grant a rehearing. In this case the Court had held 
that the Administrator of the Wage & Hour Division of the Depart- 
ment of Labor had jurisdiction over maximum hours of motor carrier 
employees not concerned with safety of operation. 





Meetings of Regional Chapters 


Chicago Chapter 


Eldon M. Martin, Chairman, 547 West Jackson Boulevard, Chicago, 
Illinois. 

Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


District of Columbia Chapter 


R. Granville Curry, Chairman, Southern Bldg., Washington, D. C. 
Meets: 12.30 P. M. Third Tuesday of each month, Hay-Adams 
House, Washington, D. C. 


Metropolitan New York Chapter 


Edwin H. Burgess, Chairman, Lehigh Valley Railroad, 143 Lib 
erty St., New York, N. Y. 


Meets: (The date and place of meetings announced by notice). 
Minneapolis Chapter 
(Ninth District Chapter) 


J. George Mann, President, Northrup, King & Company, 1500 Jack- 
son St., Minneapolis, Minnesota. 

Meets: 8:00 P. M. Second Monday of each month, Nicollet Hotel, 
Minneapolis. 


Pittsburgh Chapter 


W. F. Schulten, Chairman, G. T. M., Pittsburgh Coal Company, 
Oliver Building, Pittsburgh, Pennsylvania. 


Meets: 7:30 P. M. Last Monday of each month, Board Room, Cham- 
ber of Commerce. 


San Francisco Chapter 


T. G. Differding, Chairman, Transportation Department, California 
Railroad Commission, State Building, San Francisco, California. 
Meets: Palace Hotel, San Francisco, California—quarterly. 


N. B.: Each member shall be designated as a member of one of sixteen tert: 
torial districts into which the United States is divided by the Interstate Commerce 
Commission for the administration of the Motor Carrier Act. Unless a member, by 
written notice to the Secretary, signifies his intention to be known as a member of 
— other district, he shall automatically be a member of the district in which he 
resides. 

Members within each of the several districts may at their own expense, with the 
approval of the vice-president of the district, organize and maintain district and local 
chapters which may send delegates to annual or other meetings of the Association. 
Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership 0 
any chapter. (Constitution—Section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found o 
pages 120-122 of December, 1939 Journac) 
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Association of 
Interstate Commerce Commission 


Practitioners 


APPLICATION FOR MEMBERSHIP 


hereby make 
(Please print) 


) application for membership in the Association of Practitioners Before the Interstate 


Commerce Commission. 


1. My office address is 
(Street or Building) 


seeeeeeeeeeeeeereeneccesensscsenseeeeeeeeseeseseseeesereeesees 9 Sevccccccccccceseccccccccccccscssosesoecoece 


(City) (State) 
2.1 reside at 
(City) 
(State) 


3.1 was admitted to practice before the Interstate Commerce Commission, 


a , 
under I-b, Paragraph (b), of the Rules of Practice of the Commission, by certificate 


and order dated and am now a member in good 


standing of the bar of that Commission. 


4, (For those admitted under Paragraph (a) ). I was admitted to practice as an 


attorney at law by the 


Ee lL eee 


5. (For those admitted under Paragraph (b) ). My occupation is... 


ccoseeeey ANd | am employed by, or am affiliated 


(Signature of Applicant) 


Application not accepted unless accompanied by check. Annual dues, includ- 





ing Journat, $6.00. If application is filed between October Ist, and March 
31st, $6.00. If filed between March 3lst and September 30th, $3.00. 





